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STANDING COMMITTEE REPORT NO. 2 2 '
DATE: June 9, 2022
RE: House Bill N0. 22-102

The Honorable Edmund S. Villagomez
Speaker of the House of Representatives
Twenty-Second Northern Marianas

Commonwealth Legislature
Capitol Hill
Saipan, MP 96950

Dear Mr. Speaker:

Your Committee on Ways and Means to which House Bill No. 22-102 was referred, entitled:

“To exempt public corporations and autonomous agencies from paying the one percent
(1%) Public Auditor Fee.”

begs leave to report as follows:

I. RECOMMENDATION:

After considerable discussion, your Committee recommends that H. B. NO. 22-102 be

passed by the House in the form of House Substitute 1.
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II. ANALYSIS:

A. Purpose:

The purpose of this Act is to exempt public corporations and autonomous agencies from
paying the one percent (1%) Public Auditor Fee.

B. Committee Substitute:

The Committee made the following substitute after meeting with the Commonwealth Ports
Authority, CNMI Public Auditor, Secretary of Finance, and the Federal Aviation Administration.
The main changes are:

1. To exempt the Commonwealth Ports Authority from paying the one percent (1%)
Public Auditor Fee with respect to airport revenues.

2. Findings have been updated to reflect discussions the Committee had and a review
of the correspondence with CPA, OPA, FAA and DOF describing the issues and

dispute.

3. To provide for a temporary exemption to the 1% fee for airport revenue only while
still allowing OPA to charge a reasonable rate for services.

4. To provide a sunset clause of ve years from the effective date of this Act to allow
the agencies time to get nal determination from federal grantors.

C. Committee Findings:

Your Committee nds that the Office of the Public Auditor (OPA) performs a critical
function of govemment, in auditing the receipt, possession and disbursement of public funds and

deterring, detecting, and investigating waste, fraud, and abuse of public resources. OPA ensures

that public funds are accounted for and controls are in place to protect public resources from
misappropriation and misuse. OPA exercises oversight over the entire Commonwealth
government, including autonomous agencies and public corporations. OPA requires sufficient
funds and independence from political interference in order to perform it constitutional and

statutory mandates. Your Committee further finds that in order to remain independent and free

from the political interference through the appropriations process, the CNMI created a funding
mechanism to ensure OPA’s budgetary needs are met. Article 111, Section 12 of the
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Commonwealth Constitution guarantees OPA an annual budget of at least $500,000. In addition,
Title 1, section 7831 of the Commonwealth Code provides that 1% of all locally generated funds
appropriated by Commonwealth law as well as for all capital improvement projects, and not less

than 1% of the total operations budgets of public corporations or other autonomous agencies of
the Commonwealth, shall be deposited in a special account separate from the General Fund, and

the funds shall be administered and expended by the Public Auditor without further appropriation.

Your Committee nds that the Commonwealth Ports Authority (CPA) is an autonomous
agency that is tasked with managing and operating all the airports and seaports throughout the

CNMI. The CPA relies heavily on federal grants as well as revenues generated from fees and

rents. Your Committee further recognizes that federal law and federal grant assurances require the

use ofairport revenues for airport operations, maintenance, and capital improvements, and prohibit
the diversion of airport revenues towards non-airport related operations and activities. Cf. 49
U.S.C. § 47l07(b); 49 U.S.C. § 47133(a).

Your Committee finds that CPA and federal grantors have expressed concern that the
payment of the 1% Public Auditor Fee from CPA’s airport revenues may constitute unlawful
revenue diversion, and could lead to CPA’s placement in non-compliance with federal grant
conditions, as well as sanctions as prescribed by 2 CFR § 200.505. Federal grant conditions do,

however, permit CPA to pay for OPA services from airport revenues in connection with airport
operations, provided that payments are calculated and documented pursuant to an approved cost
allocation plan. Cf. Policy and Procedures Concerning the Use of Airport Revenue, 64 Fed. Reg.

7696 (Feb. 6, 1999).

Your Committee further nds that OPA’s position that the 1% Public Auditor Fee is a

reasonable and allowable cost for the use of airport revenues, based in part on federal regulations
and guidance permitting the allocation of indirect costs, and that there is no final determination
from federal grantors that the 1% Public Auditor Fee in fact constitutes unlawful revenue
diversion. The Public Auditor stated that in the most recent audited report on intemal control and

compliance, that is was noted that there have not been any federal findings associated with OPA’s
1% fees and in fact, it has never been noted on any prior audit reports.

Your Committee nds that this is not the rst legislation introduced to exempt public
corporations and autonomous agencies from paying the one percent (1%) Public Auditor Fee and

will not be the last. Your Committee further finds that this Act will temporarily exempt the

Commonwealth Ports Authority from paying the 1% Public Auditor Fee as to airport revenues

only. This exemption is subject to a sunset provision of ve years from the effective date of this
Act, to afford the agencies time to obtain a clear determination from federal grantors as to whether
the payment of the 1% Public Auditor Fee from airport revenues is revenue diversion or not.

Seaport revenues shall still be subject to the 1% Public Auditor Fee. In addition, this Act permits
the Office of the Public Auditor to charge CPA reasonable rates or fees for audits, enforcement
actions, investigations, reviews, inspections, or other work actually conducted by OPA that is

related to CPA’s airport operations and activities, and to require CPA to pay for said services.
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Your Committee nds that this Act is the best approach to help resolve a critical issue

without jeopardizing CPA’s federal funds or threatening OPA’s ability to fulll its constitutional
and legislative mandates. Therefore, your Committee agrees with the intent and purpose of this
Act, and recommends that the House pass House Bill No. 22-102 in the form of House Substitute
1.

C. Public Comments/Public Hearing:

Testimonies and Comments submitted during the House Session on Wednesday, May
25"‘, 2022 on the island of Rota:

1) Pete Reyes, representing the Commonwealth Ports Authority.

Provided a brief history of CPA and OPA concerning the Public Auditor’s 1% fee.

“Requiring CPA to pay the 1% to OPA or the general fund would violate this assurances and as I
alluded to earlier then the people of the CNMI, and I repeat, the people of the CNMI will be faced
with the very real possibility that their airports will be closed and unable to operate. Let me
mention that and I’m sure the rest of the members understand this that the airport and the seaport
are the gateway to economic development on any jurisdiction. That is why passage of this bill is

critical.”

Documents submitted:

Christopher S. Tenorio, Executive Director, Commonwealth Ports Authority, letter to Mr.
Gordon Wong, Airports District Ofce Manager, Federal Aviation Administration and Mr.
Gordon’s response dated May 16, 2022.

CPA Executive Director Tenorio: “The Commonwealth Ports Authority (CPA) is
seeking guidance from the FAA airport district office and/or regional office on whether airport
revenue can be used to make payments under a local Commonwealth of the Northern Mariana
Islands (CNMI) statute. . . .”

“Because the CNMI Public Auditor does not provide any auditing services to CPA or any
other service to CPA that can be tied to a tangible monetary value, CPA is concerned that payment
to the CNMI Public Auditor ofapproximately $124,000 annually constitutes at least two examples
of unlawful revenue diversion: paying in excess of the value of goods or services the airport
receives and improper cost allocation. Similarly, because CPA has never received funds from the
CNMI General Fund, CPA is concerned that the payments of $1,885,682 owed to the CNMI Public
Auditor but remitted to the CNMI General Fund constitutes at least three examples of unlawful
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revenue diversion: using airport revenue for general economic development activities, paying in
excess of the value of goods or services the airport receives, and improper cost allocation.”

Mr. Gordon K. Wong’s response: “The 1% fee may be considered revenue diversion.
Airport revenue must be used for the operations, maintenance and capital improvements of CPA’s
airports. Revenue diversion could lead to placing CPA in non-compliance and lead to sanctions
are prescribed by 2 CFR § 200.505.

CPA may pay for required services (e.g. audit reviews) but the cost for services must be

appropriately calculated and documented for costs only related to CPA. The FAA may request

review of the calculations/documentation prior to remittance of any airport revenue. Additionally,
the accounts and records shall be kept in accordance with an accounting system that will facilitate
an effective audit in accordance with the Single Audit Act of 1984.”

Maryann Q. Lizama, Executive Director, CPA, letter dated November 30, 2015
addressed to Mr. Edward Manibusan, CNMI Attorney General, RE: Position and Proposal from
Commonwealth Ports Authority on Liability for Fee Due to the Public Auditor Pursuant to l CMC
§ 783l(b).

Edward Manibusan, CNMI Attorney General, letter dated January 26, 2016
responding to Executive Director LiZama’s letter RE: Position and Proposal from Commonwealth
Ports Authority on Liability for Fee Due to the Public Auditor Pursuant to 1 CMC § 783l(b).

Ashley Kost, Office of the Public Auditor Legal Counsel, letter dated November 21,
2021 to Mr. Robert Torres, CPA Legal Counsel RE: Ofce of the Public Auditor’s response to
Commonwealth Ports Authority’s proposed Memorandum of Agreement to resolve their liability
for fees past due pursuant to 1 CMC § 783l(b).

2) Ms. Charlene Manglona, Rota Ports Manager, Commonwealth Ports Authority

“Good Morning. May name is Charlene Manglona. hority. I am the Rota Ports Manager
and I say Rota Ports Manager because I do handle the airport and the seaport. As you guys
are aware, Rota is basically very far from Saipan, have very limited resources when it
comes to medical as what our Board of Director stated. Right now, FAA is really looking
at us. Should FAA close down the Airport, we are left here stranded. I see patients go in
and out for referrals. Some very critical where a chopper ies in from Guam. Just early this
year, we had our board of director that was medevacked. Imagine if our airport was shut
down. How many lives could not be safe because the airport was closed? Not only that.
Several months ago, our crane was down. Where does our commodity come in? The
airport. So, members, please, I urge you to pass this bill. We are in dire need of these federal
funds. And I’ll give you guys an example. Just for Rota, because I handle the airport and

seaport, our fence was recently completed. If you guys were here, you know, last year after
Mankhut, you would have seen our fence propped up with maybe 100 two by fours because

Mankhut destroyed it. But Guess what? FAA paid one hundred percent of that project. That
project costs nearly $6 million dollars. Now I ask you guys, is the Local Govemment going
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to give us that amount of money to repair our fence? I doubt. Another project that we

recently completed was our painting and our marking sign which is required by the airline
to see where they land .... ..””

3) Kina B. Peter, CPA, CNMI Public Auditor

She submitted Department and Agency Communication No. 22-57: OPA Comments on

HB 22-102 and other documents.

“HB22-102 asserts that OPA’s 1% fee would violate federal entitlements for CPA. As to
date, there has not been a determination that OPA 1% fee puts CPA or other agencies at a nancial
risk with their federal grantors. CPA has never voiced the need for an expedited timeline to resolve
this issue with OPA as we met with their Comptroller back in March 2022. Additionally, CPA
has recorded on its most recent audited financial statements and prior audited statements, OPA’s
1% fee without contingencies recognizing the legal requirements, but has continually chosen not
to remit payments.”

“In conclusion, OPA requests you to consider the potential consequences of waiving this
debt and reducing our budget. Furthermore, the CNMI Government has been receiving an

unprecedented amount of federal money and the demands for OPA’s services have never been

higher. We will not be able to adequately meet our mandate of detecting fraud, waste, and abuse

of funds ifwe have to reduce our budget. OPA appreciates the consideration of our comments on
H.B. No. 22-102.”

Comments submitted during the House Standing Committee Meeting on Ways and
Means on Wednesday, June 8, 2022 in the House Chamber:

Invited Guests:

1) Kina B. Peter, CPA, CNMI Public Auditor

“Further, OPA is of the position that the one percent fee is an allowable cost and should
not result in the non-compliance with FAA’s regulations. FAA federal register Section V
Pem1itted Uses ofAirport Revenue, subsection B(3), allows for the allocation of indirect costs.

Under FAA policy a portion of the general costs of government, such as the costs of the

legislative branch and executive ofces may be allocated to the airport as an indirect cost under
a cost allocation plan as long as it is not paying a disproportionate share of these costs. I have

attached a copy of the FAA policy for your reference. OPA’s view is that the one percent fee

which averages to approximately $150,000-$200,000 per year, which includes the Seaport

Revenue, is not disproportionate to CPA’s costs. Further, in the most recent audited report on

internal control and compliance, it was noted that there have not been any federal ndings
i associated with OPA’s 1% fees. In fact, it has never been noted on any prior audit reports.

See attached 2020 report on intemal control and compliance for your reference.”
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- Federal Register, Part ll, Department of Transportation, Federal Aviation
Administration, Policy and Procedures Concerning the Use of Airport Revenue;

Notice.

- Commonwealth Ports Authority. lndependent Auditors’ Report on lntemal Control and

on Compliance. Year ended September 30, 2020. Deloitte

- OPA Comments and References. House Ways and Means Committee dated June 6,

2022

2) Christopher S. Tenorio, Executive Director, Commonwealth Ports Authority

“The concern that OPA shouldn’t be paid by an agency to conduct an audit of that agency
is valid. However, that concem cannot be reconciled with the requirements of CPA’s grant
assurances. As l previously stated, CPA can only pay for the costs of services actually provided
to CPA. Additionally, if being paid for the cost of audit services jeopardizes OPA’s integrity,
then the creation and implementation of a cost-allocation plan also has the same effect. Despite
that, I believe both agencies value exibility moving forward, so in the substitute bill that I

have provided, l’ve left the door open for OPA to receive the costs of services directly
provided to CPA as determined under an acceptable cost allocation plan in accordance with
CPA’s federal grant assurances and bond indentures.”

3) David DLG. Atalig, Secretary, Department of Finance

“As previously stated in our letter to the Senate Fiscal Affairs Committee regarding Senate

Bill 22-51, the Department of F inance’s position has not changed. The Commonwealth has the
responsibility for strict adherence to the laws, statutes, and regulations set forth to protect
govemment resources from misuse. The Commonwealth govemment operates with a

signicant volume of federal and state assets and other resources requiring strict intemal
controls. The Office of the Public Auditor (OPA) is a critical component in ensuring these

resources are protected and individuals adhere to these controls set forth to protect public
resources. Consequently, we must ensure OPA is able to receive the resources they need for
continued operations. . . .”

“Lastly, to allow the Office of the Public Auditor to charge fees for their services will take
away their ability to be independent in their audits and reviews ofagencies, public corporations
and autonomous agencies. Let us keep the Office of the Public Auditor free from the burden
of charging or collecting fees to enforce, investigate or review agencies and keep their
independence. OPA serves a critical role in our govemment, and we need to continue to
support and ensure it is successful in their mandates and objectives.

COMMITTEE om Wm/s AND Mmws
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With the above reasons, the CNMI Department of Finance does not support H.B. 22-102.”

Comments have been attached as part of this committee report.

D. Legislative Histogg:

House Bill No. 22-102 was introduced by Representative Edmund S. Villagomez on May

25, 2022 and was subsequently referred to the House Standing Committee on Ways and Means for
disposition.

E. Cost Benet:

If the Commonwealth Ports Authority (CPA) would pay the Ofce of the Public Auditor
(OPA) their 1% fee, on average, this will amount to $124,000 annually. This amount consists

entirely of airport revenue only and does not include revenue generated from CPA’s seaport. Over

a 5-year period, CPA would be exempt from paying a total of $620,000 to OPA.

III. CONCLUSION:

The Committee is in accord with the intent and purpose of H. B. NO. 22-102 and

recommends its passage in the form of House Substitute |..

Respectfully submitted,

v\ . /' -.
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Rep. Leila H.F.C. Stafer, Member Rep. Denita K. Yangetmai, Member

Reviewed by:

H se Legal Counse

Attachment: -Mr. Christopher S. Tenorio, Executive Director, Commonwealth Ports Authority,
letter to Mr. Gordon Wong, Airports District Office Manager, Federal Aviation
Administration RE: Unlawful Revenue Diversion and Mr. Gordon’s response dated
May 16, 2022.
- Maryann Q. Lizama, Executive Director, CPA, letter dated November 30, 2015
addressed to Mr. Edward Manibusan, CNMI Attomey General, RE: Position and
Proposal from Commonwealth Ports Authority on Liability for Fee Due to the
Public Auditor Pursuant to 1 CMC § 783l(b).
-Edward Manibusan, CNMI Attomey General, letter dated January 26, 2016
responding to Executive Director Lizama’s letter RE: Position and Proposal from
Commonwealth Ports Authority on Liability for Fee Due to the Public Auditor
Pursuant to 1 CMC § 7831(b).
-Ashley Kost, Office of the Public Auditor Legal Counsel, letter dated November
21, 2021 to Mr. Robert Torres, CPA Legal Counsel RE: Office of the Public
Auditor’s response to Commonwealth Ports Authority’s proposed Memorandum of
Agreement to resolve their liability for fees past due pursuant to 1 CMC § 7831(b).
-Kina B. Peter, CPA, CNMI Public Auditor, Department and Agency
Communication No. 22-57: OPA Comments on HB 22-102 and other documents.
-Kina B. Peter, CPA, CNMI Public Auditor, letter dated June 6, 2022 RE: House
Bill Bo. 22-102.
-OPA Comments and References, House Ways and Means Committee dated June
6, 2022.
-Christopher S. Tenorio, Executive Director, CPA, letter dated June 3, 2022 RE:
HB22-102.
-David DLG. Atalig, Secretary, DOF, letter dated May 24, 2022 RE: HB22-102.
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Mr. Gordon Wong
Airports District Ofce Manager
Federal Aviation Administration
P.O. Box 50244
Honolulu, HI 96850-000l

RE: Unlawful Revenue Diversion

Dear Mr. Gordon Wong,

§-‘““_""q0’

‘_}""

The Commonwealth Ports Authority (CPA) is seeking guidance from the FAA airport district
office and/or regional ofce on whether airport revenue can be used to make payment under a local
Commonwealth of the Northern Mariana Islands (CNMI) statute.

CPA understands that the rules on airport revenue require CPA to use its airport revenue for the
capital or operating costs of the airport, the local airport system, or other local facilities owned or
operated by CPA that are directly and substantially related to the air transportation of passengers
or property.

Additionally, CPA understands that allowable costs may include reimbursements to a state or local
agency for the costs of services actually received and documented; that CPA may pay for a portion
of the general costs of government, provided that CPA allocates such costs to the airport in
accordance with an acceptable cost allocation plan; and that the FAA may require special scrutiny
of allocated costs to assure that the airport is not paying a disproportionate share.

According to the CNMI Public Auditor, a CNMI statute, 1 CMC § 7831(b), requires CPA to pay
to the CNMI Public Auditor an amount not less than one percent of its total operations budget.'
The purpose of the CNMI Public Auditor is to audit the receipt, possession, and disbursement of
public funds by the executive, legislative, and judicial branches of the government, including
agencies of local government and instrumentalities of the Commonwealth, such as CPA. Despite
this purpose, the CNMI Public Auditor does not provide any auditing sen/ices to CPA or any other
service to CPA that can be tied to a tangible monetary value. At best, the benet CPA receives
from the CNMI Public Auditor is increased accountability and integrity in public sector
organizations. If CPA were to pay the CNMI Public Auditor 1% of its airport total operations
budget, which consists entirely of airport revenue, CPA would pay, on average, $124,000 annually.

Additionally, according to the CNMI Public Auditor, past amounts due to the CNMI Public
Auditor are owed to the CNMI General Fund, which is controlled by an agency within the

‘ Because this statute was enacted after September 1982, CPA believes that this nancial arrangement is not
“grandfathered” in under 49 U.S.C. § 47l07(b)(2).
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executive branch of the CNMI government. CPA’s past due amounts owed to the CNMI General
Fund total $1,885,682. CPA has never received funding from the CNMI General Fund.

Because the CNMI Public Auditor does not provide any auditing services to CPA or any other
service to CPA that can be tied to a tangible monetary value, CPA is concerned that payment to
the CNMI Public Auditor of approximately $124,000 annually constitutes at least two examples
of unlawful revenue diversion: paying in excess of the value of goods or sen/ices the airport
receives and improper cost allocation. Similarly, because CPA has never receive funds from the
CNMI General Fund, CPA is concerned that the payment of $1,885,682 owed to the CNMI Public
Auditor but remitted to the CNMI General Fund constitutes at least three examples of unlawful
revenue diversion: using airport revenue for general economic development activities, paying in
excess of the value of goods or services the airport receives, and improper cost allocation.

For the foregoing reasons, CPA is seeking FAA’s guidance on whether payment of 1% of its
airport operations budget to the CNMI Public Auditor violates the statutes, grant assurances, and
policies that outline the permitted and prohibited uses of airport revenue.

Sincerely,

CHRISTOPHER S. TENORIO
Executive Director

Attachments: 1 CMC § 7831
CNMI Public Law No. 9-68
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May 16, 2022

Christopher S. Tenorio
Executive Director
Commonwealth Ports Authority
Commonwealth of the Northern Mariana Islands
P.O. Box 501055
Saipan, MP 96950-1055

Dear Mr. Tenorio:

Commonwealth of the Northern Mariana Islands
Office of Public Auditor 1% Fee

Revenue Diversion

We reference your letter transmitted to the Federal Aviation Administration (FAA) on April
6, 2022, regarding the CNMI statute that requires the Commonwealth Ports Authority (CPA)
to pay 1% of its total operations budget to the CNMI Public Auditor (PA). You state the

purpose of the PA is to audit receipts, possessions, and disbursements of public funds by the

executive, legislative, and judicial branches of the govemment, including local agencies

such as CPA.

The 1% fee may be considered revenue diversion. Airport revenue must be used for the

operations, maintenance and capital improvements of CPA’s airports. Revenue diversion

could lead to placing CPA in non-compliance and lead to sanctions as prescribed by 2 CFR

§ 200.505.

CPA may pay for required services (e.g. audit reviews) but the cost for services must be

appropriately calculated and documented for costs only related to CPA. The FAA may

request review of the calculations/documentation prior to remittance of any airport revenue.

Additionally, the accounts and records shall be kept in accordance with an accounting

system that will facilitate an effective audit in accordance with the Single Audit Act of 1984.

Please contact me at (808) 312-6027 or Gordon.Wong@faa.gov, if you have further
questions concerning this matter.

Sincerely,

ordon Wong
Airports District Ofce M ager

cc: Mark McClardy, FAA Airports Director, Western-Pacic region
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November 30, 2015

Mr. Edward Manibusan
Northern Mariana Islands Attomey General
Ofce of the Attorney General
Administration Building
P.O. Box 10007
Saipan, MP 96950

RE: Position and Proposal om Commonwealth Ports Authority on Liability for Fee Due to the
Public Auditor Pursuant to 1 CMC § 7831(b)

Dear Attorney General Edward Manibusan:

On June 24, 2015, Dcloitte & Touche LLC issued for the Commonwealth Ports Authority
(“CPA”) in accordance with government auditing standards, an independent auditors’ report on
intemal control over nancial reporting and on compliance and other matters based on an audit of
nancial statements of CPA. CPA pays for this yearly audit and submits it to several agencies,
including the Office of the Public Auditor (“OPA”).

This report revealed an alleged recovery of liability due to OPA, as follows:

Public Law 9-66 requires public corporations or other autonomous agencies to pay
to the Commonwealth Treasurer an amount not less than one percent of total
operation budgets, and such funds will be deposited into a special account of the
CNMI general fund to be solely used for the operations and activities of the Ofce
of the Public Auditor.

At September 30, 2014 and 2013, OPA recorded amounts due to the CNMI
government related to the 1% Public Auditor fee totaling $725,561 and $2,073,592,
respectively. This liability increases each scal year as mandated by Public Law 9-
66 and has accumulated in excess of ten years without payment. Based on the
advice from legal counsel, CPA applied the six year statute of limitations against
the accumulated liability and recognized a recovery of $1,475,196 during the year
ended September 30, 2014.

CPA herein submits its position and proposal with regard to its liability pursuant to
1 CMC § 783l(b), and requests the review and opinion of the Attorney General on the
matter.
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1 CMC § 7821 requires OPA to “conduct or supervise all audits required for or sought by
a Commonwealth Agency.‘ l CMC § 7831(b) requires public corporations or other autonomous
agencies, like CPA, to pay to OPA either one percent of its total operations budget from sources
other than legislative appropriations, or an amount determined by another formula agreed upon by
OPA and the agency, whichever amount is greater?

1 CMC § 7831 is silent as to the purpose of requiring autonomous agencies and public
corporations to pay this fee. If a statute is unclear, one must look to the intent of the legislature.
Aguon v. Marianas Pub. Land Corp., 2001 MP 4 1i 30 (citing Commonwealth Ports Auth. v.

Halcubotan Sarpan Enter., Inc., 2 NMI 212, 224 (1991) (“In determining legislative intent, the
statute must be read as a whole, and not as isolated words contained therein.”). Public Law 9-68
is similarly silent as to the purpose of requiring autonomous agencies and public corporations to
pay this fee.3

Although not specically stated, common sense would suggest that the purpose of the fee
is to fund OPA in order for it to conduct audits ofgovernment agencies. In support ofthat assertion,
1 CMC § 2306 provides that in the event OPA fails to timely conduct an audit, the agency, with
the approval of the Governor and OPA and subject to the availability of funds, may enter into a
contract with any independent certied public accountant for the purpose ofconducting the audit.‘

'“The office of the Public Auditor shall conduct or supervise all audits required for or sought by a Commonwealth
agency." l CMC § 7821.
2 I CMC § 783l(b) (in relevant part):

The executive directors of all public corporations or other autonomous agencies of the
Commonwealth which are not funded primarily by legislative appropriations shall pay to the Public
Auditor an amount not less than the greater ofone percent of its total operations budget 'om sources
other than legislative appropriations or pursuant to any other formula upon which the Public Auditor
and the agency may agree.

3 Public Law 9-68 Section l(a)-(b):

(a) Short Title. This Act shall be called the “Public Auditor Amendments Acts of i994."
(b) Purpose. It is the purpose of this Act to grant the Office of the Public Auditor greater
independence and authority with respect to the executive branch and independent agencies of the
Commonwealth Government. This Act also conforms the Commonwealth Auditing Act of 1983, l
CMC Section 781 l, et seq., and other provisions of the Commonwealth law to the recently adopted
Constitutional Amendment of Article ill, Section I2 (Public Auditor) of the Commonwealth
Constitution.

‘ l CMC § 2306(b):

if the Public Auditor fails to schedule an audit so that it can be completed in time to comply with
any applicable law or the terms ofany loan, grant, nancial assistance, or contract, or if the Public
Auditor fails to commence, conduct, or complete any audit as required by law, the person or agency
concemed may, upon the approval of the Govemor and Public Auditor and subject to the availability
of funds, enter into a contract with any independent certied public accountant for the purpose of
conducting the audit. The audit shall be conducted as closely as possible to the standards adopted
by the office ofthe Public Auditor.

2



Audits, therefore, statutorily should be paid for by OPA, which is funded by payments by other
agencies for which OPA is required to conduct audits.

With this statutory overview in mind, CPA posits its analyses and position on the following
issues: 1) the equitability and legality of imposing this fee on CPA going forward; and 2) the
equitability and legality of imposing this fee on CPA for amounts due in excess of ten years.A-

CPA’s bond indenture requires an audit by an independent auditor. Because of this
requirement, CPA already, out of necessity, pays an independent auditor to conduct audits. CPA
then submits this report to various agencies for review, including OPA. OPA has received these
reports from CPA and publishes them on its website, without dispute or issue. OPA has not ever
conducted audits of CPA as required by statute.

While CPA acknowledges the statutory requirement of payment to OPA regardless of
whether audits are conducted by OPA and regardless of whether it already pays for its own
independent audits, the issue does raise equitable concerns: 1) CPA is already required to pay for
an independent audit -- it would be duplicative, unnecessary, and wasteful to require CPA to pay
OPA for an audit it does not need; and 2) CPA has never audited OPA - why should CPA pay for
audits it does not, and has not ever, received?

B. Equitabilitv and Legality of Imposing this Fee on CPA for Amounts Due from the
Past Ten Years

OPA has never requested nor demanded this fee payment from CPA and CPA has not paid
this amount. Although l CMC § 783 l(b) does not require OPA to make a demand for payment
in order to trigger payment, it brings into question the equitability of requiring CPA to pay for
fees OPA has never requested, for audits which OPA has never conducted.

Additionally, the report errs in its claim that Public Law 9-66 imposes an accumulated and
increased liability with each scal year. First, Public Law 9-66 was repealed and re~enacted by
Public Law 9-68. Second, neither Public Law 9-66, Public Law 9-68, nor does the statute itself,
impose an increased liability with each year.

Further, 1 CMC § 2306 provides an avenue for CPA to have an audit timely conducted if
OPA fails to do so. Although 1 CMC § 2306 contains three requirements (approval of OPA,
approval of the Governor, and availability of ft.U‘lCiS), OPA constructively agreed upon the auditor
used by CPA when it accepted reports from CPA from this auditor without question or dispute,
and the availability of funds is a non-issue as CPA has always paid for these audits out of its own
pocket and has never charged OPA for them. 1 CMC § 2303(a) requires OPA to transmit an
annual report to the Governor and the presiding officer of each house of the legislature, which
should consist ofa nancial audit ofeach agency's fund, whether or not it is appropriated.‘ OPA

3



failed to conduct audits and then used the reports CPA paid for out of its own pocket and without
a demand by CPA to pay, in order for OPA to comply with reporting requirements. It would be
inequitable for OPA to then turn around and penalize CPA for taking the initiative to conduct its
own audits in light of OPA’s failure to do so.

Furthermore, the cost to CPA for paying for its own audits is substantially less than 1% of
CPA’s operating budget. CPA’s operating budget is $13,074,450. Imposing at least 1% just for
a single year would be $130,745. What is the basis for imposing such a weighty fee for an audit?

CPA’s operating budget is signicantly more than other operating budgets of government
agencies by department. Yet the statute lumps CPA along with other government agencies in
imposing the same amount of liability, failing to take into account the actual cost of the audit and
the actual amount of CPA’s operating budget. Requiring CPA to pay a signicantly higher fee
for the same audit OPA does for other government agencies is wholly disproportionate and
arbitrary. Also, OPA has never conducted an audit for CPA: imposing fees in excess often years
would result in a windfall ofabout $2,000,000.00 to OPA for work that was not done, and would
potentially affect CPA’s bond indenture. Such a result is unjust and unmerited.

Lastly, a claim for past fees in excess of ten years would be barred by 7 CMC § 2505,
which provides for a six-year statute of limitations.‘ CPA has never made a claim for payment
pursuant to 1 CMC § 783 l(b). Any claim that might be made now for lack of payment in excess
of ten years is barred as ofapproximately four years ago.

Position and Proposal

CPA is required by statute to pay either 1% of its total operations budget or another amount
pursuant to a formula agreed upon by OPA and CPA, whichever is greater. From an equitable
basis, CPA should not be held liable for the past years in which it did not pay for audits which
OPA did not conduct and CPA should not be required to pay such a wholly disproportionate
amount in comparison to the actual cost of an audit and in comparison to payments from other

5 l CMC §2303(a):

Not later than June 30 of each year, the Public Auditor shall transmit to the Governor and to the
presiding officer of each house of the legislature the annual report for the previous scal year
required by N.M.l. Const. art. ill, § l2. The report shall consist of a nancial audit of the General
Fund, each trust fund, each other fund of any agency whether or not appropriated, each contract to
which any agency is a party, and each grant made or received by any agency. The audit shall cover
the receipt, possession, and disbursement of public funds including all liabilities, receivables, and
accruals ofany agency, all taxes, fees, receipts, and other revenues ofany agency, all other nancial
transactions involving any agency, and any nancial statement issued or prepared by any agency.
Personal service contracts and prime contracts with employees ofany agency.

“ 7 CMC §2505:

All actions other than those covered in 7 CMC §§ 2502, 2503, and 2504 shall be commenced within
six years aer the cause of action accrues or, in the case of actions brought by or on behalf of the
former Saipan Credit Union or its depositors, shareholders, investors, or guarantors on account of
their interest therein, within 10 years aer the cause of action accrues.

4



government agencies. From a legal basis, any claim by OPA would be barred by the six-year
statute of limitations and any recovery would be limited accordingly.

In the interests ofequity, CPA proposes that the 1% requirement should be waived and that
CPA and OPA should agree on a formula or amount that is balanced and fair. CPA proposes a
rate of .0l% of its total operations budget or $1,300.00.

CPA requests your review of this matter and your opinion. Thank you for your just
consideration.

Sincerely,

¢w-'

MARYANN Q. M
.

Executive Di tor

S
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Maryann Q. Lizama
Executive Director
Commonwealth Ports Authority
PO Box 501055 “'
Saipan, MP 96950

RECEIVED
> » CPA ADMIMSTRATION

r vATE:mntlztlzar___
‘ BY: Qm;t1»,'g

Re: Position and Proposal from Commonwealth Ports Authority on Liability for Fee Due to
the Public Auditor Pursuant to 1 CMC § 7831(b)

Dear Executive Director Lizama:

This letter is in response to your letter of November 30, 2015, in which you assert that because the
Commonwealth Ports Authority, a public corporation of the Commonwealth Government, retained an
alternate auditor to conduct its audits pursuant to l CMC § 2306(b), it would be inequitable to require
CPA to pay the full amount of the auditing fee imposed by 1 CMC § 7831 (b).

As your letter points out that “CPA acknowledges the statutory requirement of payment to OPA
regardless of whether audits are conducted by OPA or pays for its independent audit. . .,” there is also no
constitutional, statutory, or regulatory requirement for the Ofce of the Public Auditor to use the funds
it collects from a particular agency to fund an audit of that agency. You suggested an equitable
exemption. The Legislature has not enacted an equitable exemption to the auditing fee. Unless it does
so, the Office of the Attorney General is unable to read such an exemption into the statute.

Your letter also suggests that claims past the six-year statute of limitations imposed by 7 CMC § 2505 are
barred. We do not believe that there is any limitations bar to a subsequent action by OPA or the
Commonwealth to compel the payment of the disputed funds. Such an action would essentially compel
the perfortnancc of CPA’s public duty to remit the funds to OPA. We take note of the common law
doctrine of/11/////////e//4/>11: m":/n reg!‘ that would prevent the application of statutes of limitations against
the state unless the statute so provides. Serge/rem/_/y S/100/mm: :1. Dep'l qfTmmp., 926 P.2d 1200, 12024207
(Colo. 1996) (providing historical overview of the doctrine). In reviewing 7 CMC § 2505, no such
provision was found. As such, we do not believe that action to enforce the 1°/o statute by OPA and
compel CPA to transfer the disputed funds would be barred by the statute of limitations.

Civil Division Criminal Division Attorney General’: investigative Division Domestic Violence Intervention Center
Telephone: (670) 237-7500 Telephone: (670) 237-7600 Telephone: (670)237-7625 Telephone: (670) 664-4583
Facsimile: (670) 664-2349 Facsimile: (670) 234-7016 Facsimile: (670) 234-70l6 Facsimile: (670)664-4589



Letter to CPA Executive Director
Re: Public Auditor

DAGCPA: 2016- 03
01 /' 26 /2016

Page 2

Lastly, you request that CPA pay OPA at the rate of 0.01% of its total operations budget, or $1,300.00.
DAG does not possess detailed nancial information for CPA or for OPA, not docs it have the auditing
expertise to determine whether CPA’s proposed payments are sufcient to meet OPA’s needs.
Therefore, it would not be appropriate for OAG to determine whether CPA’s proposal is “balancecl and
fair.” However, if CPA and OPA were to determine a mutually acceptable payment rate pursuant to l
CMC § 783l(b), OAG would not object to the settlement.

Sincerely,

<D\‘(/ARD MANIBUSAN
Attorney General

\cc: Deputy Attorney General
Ofcc of the Public Auditor
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November 21, 2017

VIA EMAIL

Robert Tenorio Torres
Commonwealth Ports Authority Legal Counsel
Plata Drive, Whispering Palms (.Chalan Kiya)
P.O. Box 503758
Saipan, MP 96950

Dear Mr. Torres:

Fax: (670) 322-7812

RE: Office of the Public Auditor-’s response to Commonwealth Ports Authority’s
proposed Memorandum ofAgreement to resolve their liability for fees past due 1

pursuant to 1 CMC § 7831(b)

Sorry for the delay in our response. This issue cannot be resolved with a sole agreement
between the Commonwealth Ports Authority (CPA) and the Ofce of the Public Auditor (OPA).
OPA could agree to a formula pursuant to 1 CMC § 7831(b), but any agreement would only apply
to the current scal year. However, past due amounts beyond the current scal year are not
owed to OPA directly, but instead to the CNMI General Fund becauseat the end of every scal
year 0PA’s excess funds remit to the General Fund. All monies from CPA would be classied as

excess funds because the scal years in which they were owed have already passed, and should
be remitted to theGeneral Fund. Therefore, any settlementfor less than the full amount owed
by CPA for the 1% should include the Secretary of Finance.

Furthermore, 0PA cannot agree to the formula suggested for the current scal year in your
Memorandum of Understanding (MOU) pursuant to 1 CMC § 7831(b). As stated in your rst
recital of the MOU, 1 CMC § 7831(b) requires autonomous agencies to pay either one percent of '

its total operations budget from sources other than legislative appropriations, or an amount
determined by another formula agreed upon by OPA and the agency, whichever amount is
greater. Therefore, we cannot agree to the .o1% suggested in the MOU because the formula is
not greater than the standard 1%.

In our research into past due payment of the 1%, we came across only two incidents of resolving
past due liabilities, both for the full amounts owed. In 2003, CUC and the Acting Secretary of
Finance signed a Memorandum ofAgreement (MOA) for CUC to pay their past due 1% to the
General Fund, the Executive Branch paid the same amount back to CUC for partial payment of
utility service, CUC agreed to pay the Public Auditor their current scal year 1%, and the
Executive Branch agreed to pay CUC the same amount of the current scal year 1% for
outstanding utility service amounts owed. Essentially, CUC and the central government offset
the outstanding 1% owed to OPA for outstanding utility payments. That MOA was entered
the full amount past due plus full payment for that scal year. In 2007, Commonwealth

for

Development Authority (CDA) Board of Directors approved to pay the 1% past due amountslto
the CNMI Treasury, less the legal fees paid by CDA in defending the Kumagi case. The
payments were made for the full amount in three installments.



Mr. Robert Tenorio Torres November 21, 2017
Page 2

Recognizing potential issues raised ifOPA were to settle for less than the amount past due now
owed to the General Fund, OPA reached out for assistance from the executive branch; OPA had
conversations with the Secretary of Finance, the attorney for the Secretary ofFinance, the
formerand current attorney for the Governor, and the Chief of Staff for the Governor to garner
support for an agreement to resolve the past due 1%. Our hope was to get the Secretary of
Finance on board with support of the Governor’s Ofce and discussions are ongoing at this
point. Also, we may need to reach out to the Ofce of the Attorney General for a legal opinion
regarding whether an entity could agree to settle for a formula that is less than thecfull amount
of the past due statutorily required 1% (see discussion above) and if so, which entity would have
that authority to make an agreement for past due amounts in violation of the statute.

Again, we apologize in the delay to our response but we cannot agree to the MOU in its current
form. We do hope to continue to work together to resolve the 1%.

Sincerely,

e?
Ashley Kost
OPA Legal Counsel

Cc: Michael Pai, OPA
David Blake, OPA
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The Honorable Speaker Edmund Villagomez
22nd Northern Marianas Commonwealth Legislature
Honorable Jesus P. Mafnas Memorial Building
P.O. Box 500586
Saipan, MP 96950

RE: OPA comments on House Bill No. 22-102

Dear Speaker Villagornez;

It is with disappointment that I make written comments instead of appearing personally before
this legislative body. Unfortunately, the Ofce of the Public Auditor (“OPA”) received no notice
of this important legislation appearing on the agenda in Rota. Travel arrangements were
impossible at this late hour, and it is my hope that this letter will adequately communicate the
importance of your full attention to the underlying issues raised in House Bill (“HB”) 22-102.

Let’s start with facts and data. To date, the estimated past due amounts from all autonomous
agencies total approximately $40 million dollars. CUC alone makes up approximately $20
million of the total amount due. It is important to note that according to Article Ill, Section 12 of
the N.M.l. Constitution, "... any unencumbered fund balance in a scal year shall be available for
general appropriation." I want to emphasize that the outstanding balance does not go to OPA’s

account. This $4om balance goes back into the CNMI Government General Fund and is available
for appropriations by this legislative body. For example, the $20M owed to the General Fund
from CUC could be used as offset for CNMI Government utility bills. We urge you to consider the
future nancial situation of the CNMI and how much of a difference $40 million dollars could
make to the General Fund.

As you well know, OPA is a statutorily designated independent agency of the Commonwealth
Government. In order to remain independent and free from political interference through the
appropriations process, the CNMI created a funding mechanism to ensure OPA’s budgetary needs
are met. According to 1 CMC § 7831, OPA is supposed to be funded by 1% of all locally generated
funds. However, in reality, OPA’s funding under 1 CMC § 7831(b), which requires the same 1%

contribution to OPA from the CNMI public corporations and autonomous agencies has been at
risk because nearly all such agencies regularly ignore the law of the Commonwealth. HB 22-102,
as written, rewards these public entities’ disregard of the law, forgives a massive debt owed to the
CNMI Government General Fund, and will impact the ability of OPA to function independently
as required by law.

As a direct result of the autonomous agencies’ failure to pay their annual share of the required 1%

funding to GPA, our agency has faced signicant downsizing. For example, in 2004, OPA had 5

audit managers, 14 audit staff members, 2 attorneys, and 5 investigators. Currently, GPA has 1

audit manager, 7 audit sta members, 1 attorney, 1 investigations manager, and 4 investigators.
HB 22402 would not hold the autonomous agencies and public corporations accountable for their
non—compliancc and it would directly threaten OPA‘s ability to fulll its constitutional and

legislative mandates.



Recognized as the “sentinel against government malfeasance” by the Commonwealth Supreme
Court, OPA is the back stop for honesty and accountability for all three branches of the
Commonwealth government. In re Son Nicolas, 2013 MP 8 ii 13. The ndings and purpose set
forth in I-{B 22~1o2 that “certain autonomous agencies and public corporations do not utilize the
audit service of the Ofce of the Public Auditor” is misleading. While certain audit services are
contracted directly by some autonomous agencies, there are many services provided by OPA to
provide oversight for all aspects of the government, including the autonomous agencies to
include: performance audits, investigations, ethics act investigations, assistance with the
elections, and other statutorily delegated duties. The 1% fee is not solely an “auditing fee,” but a

fee to support OPA’s ability to function independently from the government in order to meet our
constitutional and statutory mandates. Furthermore, the suggested fee structure in HB 22-102 is
unsustainable in light of the many roles that OPA plays within the CNMI Government.
Quantifying the costs for investigations, elections, and other statutorily mandated services would
be difcuit. OPA would be put in a compromising situation to have to identify its own revenue
stream, potentially impairing its independence.

HB 22-102 asserts that OPA's 1% fee would violate federal entitlements for CPA. As to date, there
has not been a determination that OPA’s 1% fee puts CPA or other agencies at a nancial risk with
their federal grantors. CPA has never voiced the need for an expedited timeline to resolve this
issue with OPA as we met with their Comptroller back in March 2022. Additionally, CPA has
recorded on its most recent audited nancial statements and prior audited statements, OPA’s 1%

fee without contingencies recognizing the legal requirements, but has continually chosen not to
remit payments.

Of course, this is not the rst bill of its ltind seeking to divert or exempt the autonomous agencies
or public corporations from paying their obligation to ensure public accountability of the public
funds in their care. I have attached our previous opposition comments and the opposition from
the Secretary of Finance for a similar bill in 2021. OPA has been in communication with the
Secretary of Finance and the Attorney General to help clean up the books and collect the money
owed to the General Fund from the autonomous agencies. Cleaning up the books shouldn’t mean
waiving all the autonomous agencies’ existing debts required by a law they chose to ignore for
years. Since I took ofce, I have taken steps to meet with various agencies to discuss the OPA 1%

fees but the agencies have taken our concerns lightly and this issue continues to be unresolved
due to almost 26 years of I101]-COI‘pll&I1C8 with the law.

In conclusion, OPA requests you to consider the potential consequences of waiving this debt and
reducing our budget. Furthermore, the CNMI Government has been receiving an unprecedented
amount of federal money and the demands for OPA’s services have never been higher. We will
not be able to adequately meet our mandate of detecting fraud, waste, and abuse of funds if we
have to reduce our budget. OPA appreciates the consideration of our comments on I-LB. No. 22—

102. Ifyou have any questions about OPA’s comments, please do not hesitate to contact our ofce.
We hope to hear from you.

Sincerely, ,
5 , ,. Mt /" -*

uff {,1 /2* '~“

_/

Kina B. Peter, CPA
Public Auditor

Cc: Ashley Kost, OPA Legal Counsel
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compel CPA to transfer the £li.~?pL!£::c§ funds would be barred by tlw ssmmtc of Zimitndczns.

Civii Division Crimhmi £3"is'isEun Attorney Genensfs Investigative {Ji~.'§s%nn Domestic Viniencc intervention Center
Tdcphonc." (676) 23757500 Tcicphonu §(i7D} 23?-'-’(>£)&} Telephone (676) 2375/‘(>25 Tclcphonc; (670) 6644583
£>'aw~>§zn§}c: (670) 664-2349 Facsimile (67%)) Z34~7H3 Fzrcsimiic (670) 33-1-7016 Facsimiiu (670) 664-4589
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Saipzm. MP ¢)0<_,w;30

RI-1: OPA cmnmcnts on HUll.Sc UillZ\1>. 21-40

Llcar Re/pre.sm1i;a'ti\’e lSczza\i.>ntc:

The ()i'(~c of Lin: Publiu ,‘md.i*;<n: (_()P.>X) ;\pf21‘t:(':i.}f€’S the uppuriunitjc in cmxznxcm; on H<;>use Bi Nu.

21-40(“Bi1i"). GPA £1115; <~<;>1'1::@n1;< that p;1ss;xg,c<¢»1"this bill C()L11d1Ci!d to ;1 :~t§ippcry .~.:I<);>c;~ ihai would
impair the O}’A’s <.>pm“;11'i<1>11>;. iftlxu Z\’<>rrhern .‘\'Iz1rimm ('fu1}@;;<‘ (“Z\'I\1(,‘"} is exenlpicd {mm paying

the 1%. xxhich a;4en<_=3; \M\<;n.:i¢i ::1z1E~:u;: YCL§Ut‘:lIT‘1,>l"L’X6l1Epfi(11"1 m-x%'? .-\c~m1'din;_; to 2. CMC £1? 7831, OPA
\ ,

is ii?_1nd<:<.€ bf," :9£ <?>i‘;d% L1_>c;\ivi;. ;_;c11ur'zu<.~d fund» T-§m~."<:vcz', O}‘.»¥s fm1din§.; un<ivx' 1 (.8-11C 7831(2)) is

¢l1'e;1d}' periioua b<:cm.1.+sc uirxzcvsi 1&1 <;;-I" the ;1ut<.;m>1'nrm.\' z»xg0r1¢7i0s fziii tu pay their stzxtllmril}-“

xm:q11ix"c¢i izzchxdixlg .\'M(;\ OPA am-<;-i\'<*s 1% Qfthe Cicnwzal §~‘um§ pu1“ti<>n h0i“<>rc ii is rcrniticd
in N;\/1C.

>_.4)—'

v:
cw‘-

?\r NMC has never mid 1% an Uuziz" L;,>v;1Il_\' gczacmicd im1d:4 1102 1‘@~ce2‘m;<i from the
I

(}cn<.>m} Fumi {.~+u\: zmmrixmczxtl. i<‘u:"t}m" :1~d1:cliu11 ()1 nu? }m:;¥;;;_:; zmy ii"11g:>z:ct UPA ¢~ nhzhty in
mazct mzr (?m1s1i£uti0.a'1;1§ 2.1;»? >:£zm:tuz‘_\“ i}iLiXiLi‘Qiv‘Lk‘_\:‘

'Hwsw ante <.iifc*uit ti1"m=>>z £’m'<

C‘

"i

‘,1

r "min %h<*i;'l‘§I\1I. (’1Pé\ *

1:7‘

73
':

If.
rt

»-1»

£.li(j§0i‘.\‘l,L1!£‘.

:1'0:=,<.-um‘ii\*v Bc>n:1\\:1mr. 1 \‘<,>i<"<_~d u
0 (lL"vzx:~;£z1ti0£1 NRIL‘ !L:u:<_1

ur?':';>m T_\';“>i1<mu ‘£11311. In :_1 §oh:;>h<>1u; <:<.1::‘~¢~zi~r.@t£<¢:1 wit g

c<>m:e1'n mt ¢;ri*1u:x5,§in;;; the \muid ¢?.\'c}K1}>! T\.'.\1(,‘ fI‘<>fn ;m}.r1g_ the if/‘xi Zmxg; Lhvy had
\ § , . .

»-<_

,_,.

.._,

-~:

,-

:'u»:i<»wred ;1:~, Up})(,,§f§L‘<.l U; u?~.uz'np£in§;; Y~§M(. in an :xppn»px‘iatinns bill \mi<§n \-.~.‘:‘>ui<l <>ni_\; :1;>1t1'U1' {hat
i1s<*al_wa1‘. Rcprcsonwtiw Bcn;1\‘<:u‘tv oféred the golutiun ¢>i}x<*i<3m;g, 11 .su11suL ;“>1"<_>\‘ision in the bill.

OPA ?1um.%'>i},' :;:;<;i1;.~s }:.m in u>21:,~;i&<;z‘ the putmtini u:;>ns<.wquun<.:<;.::s 0? s“c*<.i<}1ciz1§-1‘ uni‘ 1“>iidg_lL"{ zmd h<>v;

diifmzlt it is t<> m'01'c<nm> the s1ip;>c:‘_\,'.~i1<>pv ozxua c.\'u:ny>U<m.~; we xzmdc f1>1'¢~;on1c and n<;;t <'Ji}w1';s.

<'.)m:\-;1;;,.1i11. OPA;1;*>;a1u"i;w_*>§ the c»;1:1;~idu:‘;11i»,~n and ul>i‘=%ij; :1>u<21n;:1vm on 11.8. Z‘§<>.;T11~;;0, lf}‘<m
Axzzwm1}x;ua:>;1i<)11:< ¢:l§<@w: U1".-\‘~: u>mn;6I1{..~l, ;‘:1c:.=.~10ni<> nut §n,>s;ii;z11>> m <,~@>1\tz:<*{ our <>iT1a:<,=.
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tr Rwpreavnts ccntxnuing a.pp1'0pri1:tios1 0111,
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<70 <0:

udgv? Le-.\s: G§»1'u~r;=E 'l‘% A‘>‘>Q<+;,\b!1“ 1% N01 Annual C11r"0m\:!a¢iw

16,154,139 3,426,415 7,7)F,7I’4 77,277 ~ 77,277 77,277

15,420,572 s,s0e,200 7,020,271 70,204 79,304 234,001

13,756,523 9,283,300 4,473,223 413,732 44,732 Z7Q,'713

14,571,463 9,283,300 5,288,103 52,882 32,882 332.5951 ,

17,208,416 9,283,3C‘O_ '/.925.Z,§{: 79,251 79,281 503,795 3

17,093,159 3046.739 9.@!i<},4OG ‘3O,=35>1l 90,464 594,259 ‘

1'7,-’1‘33,52$ 8,0l1t€,739 ‘3,41",=(3_?8‘3 9-1,058 94,968 688,327

10,035,902 0,000,730 ' 3,280,162 ' 85,501 83,292 772,210‘
10,077,009 2,000,739 7,030,030 70,209 7 70,309 842,022;
17,725,402 0,160,000 i 0,001,070 as 050 05,050 902,170

13,471,102 0,100,400 7,210,370 73,100 73,100 081,207,
14,038,040 0,283,100 4,755,140 47,502 7 47,552 1,022,240

15,025,732 9,233,300 W 5,742,431 57,424 57,424 1,020,264

17,157,317 4,404,404 12,002,053 120,929 120,929 1,213,103,
14,501,004 5,228,056 9,272,348 92,723 92,723 1,3O‘5.'317

15,565,799 ,I,511,0‘w'Z 11,054,747 110,511? 110,547 1,/3116,46/5 1

1410404
13,313,105 4,420,013 0,001,002 88,931 38,031 1,509,305

14,981,773 5,949,507 9,032,211 90,322 90,322 1,505,717

i
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1

Budgr-t amount reect actual&><pm1di1u:‘s:sf(1z U10 year as pn2<@med in 0udiL0cH1nancml staterm-ms, due to U10 ML! ‘

thnfbudgot arn~';unt<.inth1» .1;>p1'0;:~r|;=&io.n.\cl> only -'>§pY(1§(‘ni general fund expzzndxrurc-s ‘

NM(" wa'~i P><r>n1pI1=.d br1,r\dupQn the‘ -3ppr<§p:1,1?inna(,{.

!ti:.§:1esu<'nn0d that the BOP wsthhc-id tho 1% fl um 01¢ Goncml Fund Poron
Financial statements not ye! avaiiabie.

The nss1>ss.1bleam0un\s typscaiiy represent 00<.=11mng mcorm_> from tumon and Federal Grams. |ftr\1_»:ed<:r0\ gnmm are band on |ndividuaI student

apphcaons far admi551on,thcy may b0 assr-:-s<0l1lc lfthvy am hard grants rixrectly to NMC, wnh no adrmr1isuat1\/<* costs aowcd, then they should
excluded.Typmailyfcd<:1:1Igmnt5 are nox nnriudvd1n"Opemt|nglnc0rne".
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June 29, Ztililt) SFM Z020-402

Honorable Joseph Lee Pan Guerrero
Chziirnizin
Commerce and Tourisin Committee
21*‘ Northern l\/Iarianas
Cotnmonwcziltli l_egislzitui"e

Tel: l-670-664-8899

Subject: SB Zl-54: To zimend l C.‘i’\tiC § ?’83l to exempt the Coiiinioitwezilth Ports
Authority iirom pztyiiig the one percent Public Autlitor Foe,

Dear Cliairitiim Guerrero:

Tliziiik you for the opportunity to comment on Senate Bill (“SB”) Zl-54 “To £t11'l€1'1d l CMC §

7831 to exempt the Commonwealth Ports Authority from paying the one percent Public Auditor
Fee.“

in our ellort to provide coninieiih; and recomniendations on this woi'thvt~hile bill, the Department

ofhinance sought to tinderstzirid the impact ofthis legislation on the (fomrnonweoltli Ports

Authority ("CPA.”), Office of the Public Auditor (“OPA”), and the Coinmoiiwealth of the

Northern Mariana Islands t_‘“Cl“~§Z\tll") go\‘erninent‘s duciary duty oiiesporisible fiscal

mzmugement and ti"aiispzii"eiit repi'e.<entation of goveminent resources.

As you may be aware, the CO\t'lD~l 9 pandemic has crippled the €NA\!11’S only intlustry leaving

our private sector patrttiers with little to no tourist arrivals to provide resources to the economy.

With strict foreign and tioinestit: trzivcl restrictions iniposecl, we continue to witness tliminished

re\;enue forcing the Depzirtnient oliliiimiice along with the Office of the Govemor to implement

stringent cost initigzitinn llliii/iStil"L‘S to ensure continued sertfitte is provided to the public.

The Commonwealth Ports Authority plays an iinportant role in our coiniiiutiity and the economy.

The services provided allow for access to greater health and economic rcsoti1"<:es that ntay

othertvise be unattriinuhle within the Coiiiiiittmvealtli. Additioiiailly,_ CPA is responsible for

welcoming visitors who support our volzitile arid only iiidustry. For those reasons, the

1
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Depurtnient of Finance coininerids the legislutions intent to alleviate tinunciul strains of CPA

purticuleirly during this time ofditticulty and uncertainty.

However", it is important to note that the Coiiinionwcaltli has the responsibility for strict

adherence to laws, statutes, and regulations set forth to protect goyemiiieiit resources tiorn
rnisuser The Coninionwealtli gox/errinient operates with at signiticant volume ofhotli federal and

state assets and other resources requiring strict internal controls. The Ollice ofthe Public Auditor
is at critical coniporient in ensuring these resources are protected and individuals adhere to

internal controls set forth to protect public resources. Consequently, we must ensure OPA is able

to receive the resources they need for continued operations.

Further, excluding an ugency partner from the existing mandate allows for potentially harmful

precedence for other organizations currently under signicant tinancial constraints. The

compounding effect ofudditionul exemptions to this funding model would diminish the

resources for an already unclertiindcd oftice. Presently, multiple government agencies have yet to

remit years of OPA 1% contribution culminating in millions of dollars owed to OPA. As a result,

OPA is currently undergoing operation deficit despite their continued service,

in total, CPA is 0. vital component or the C;\ll\'ll economy and our ability to generate the

resources needed to fund our go\»'cnunent’s Sf;‘l"\”lC€S and personnel. C learly, present

circumstances have impacted CPA revenue and have strained its zivnilzihle resources. Yet, this is

the unfortunate reality ollneurly all entities oi“ the Cl\ll\/ll govemiiierit. Wliilc the intents olthis
legislation are clearly in line witli supporting the critical importance ofCPA to our economy and

our future ability to generate revenue, the alleviation of this statutory requirement places the

CNMI government in 21 not loss as it will he forced to ussunic the financial responsibilities

unreniitted by Q/PA.

Most consequentizilly. witli increased resources flowing into the CNMl govenunent agencies as

we more forward with our effort against the COVlD—l9 pandemic, now niorc than ever we need

to support OPA to help us ensure these resources are protected. It is critical that accountability be

at the forefront of our use of t“e<.lerul govcninient resources not solzly out of legal and ethical

responsibilities of our duties, but doing so represents the greatest sai‘eguui"d ol’ future revenue

'1»

from penalties arising front potential errors in the iidniinistration oftliese programs.

OP.-‘X servos ll criiicul rolc in our govcrnincnt und will need our continued support to ensure it is

successful in their inauidutes and oh_jecti\-est Similarly, (‘PA is necessary, and in need of support.

In the uchieveincnt ofthe ditiicult task of ensuring limited resources nicct tltcse and many more

2
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Ofce oi the Secretary

Department of Finance I

l .

PD. BOX S234 CHRB, Saipan MP 96950 TEL (670) 664-1106 FAX (670) 664-1115 ‘\<i_~'

nceclg in the muntlxs and y»~:ax's zlheud. I stand ready to assist vou, \’OL1I' committee and the

l,,Cgjl&Il€1l.LII‘€ to c0llab<>mte ioxvsrcl the solutions that will p1‘0\-*idc our people witll the greatest and

most cfcient return of their rcsouzmrs.

Once again, we tllank you for the opportunity to provide <.*omm<2nts on this worthwhile bill‘
Should you llavc any questions about this letter, please do not hesitate to contact me at

l-670-664~l IUU or email at <l;;\ i§l.;i£1k_§_2;;1 .31§j,5_{.;5g33);}.

4

¢\i
/

David DLG. Atalig
S86‘/‘£’1‘CII:l~‘

Departlnent of Finance

CC: Se11atePrcsid<:nt
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June 3<;>_ 20:20

ELEli.'f“l‘R<j)E\‘l_(f M.»§lL

'l‘l1<; llonnmlvlee ¥{v‘p1‘¢:s<~1;lzatlw .lr>scpl: Lee Pan G1.1<:rruro

Chezirxnan, Coxnnzercae and 'l"¢>urism (‘<)mz:1it£e::
213%. ?\l<.)1*tih@rn :‘v’l21I'l£UlliL‘§C<lJ?lllllUllW£%£Zllli l.<+;;§slz1lure

ll0:1<>1‘::l>lc Jesus P, l‘~"lu<i'x1;\»~ Memorial Builalingg
PFLX Box 500586
Saipan, MP 96950

R12: OPA comments on Senate Bill N0. 21-54

Dear Clzairrnan Gm:1*:wa>:

"ll, l H;-=' 5~.~w ~“i;.>‘ - 1 Q ,1 1% .

1 > - ‘x;’ i‘ ~ A
*2 ,'> ~ é ‘ .

The D¢2;>artzm=.:l1{ <;>§'l'~"i1umue m1l>lil;l¢<l ilm C>1":_:e- of the Pulwléc Az_z<iiii<>r (“()l’A”) oftlw c+:<iste11¢e of a

bill tlxai wuuld srxuznpl Elm C<.m111'1<'>mv0altlx Pmts Aulhurity ("Ci’A“’l} i'1'<.>:1: payixag the 1% and we
would like an oppomznily to wmnwni; on Senate Bill N0. 21~54 11;»: it would impact our funding.
OPA has cmm~:rn_~; that ;‘>;ass;ag¢: all this bill could lead to :1 Sll§)p€Y_\£ sl<>p<: that woulal impair ()PA‘s
<'>pcrati¢:>11.~:. ll“£ll1<—; Cl’.=‘\ is l;-xa:11"1pt»;:@l {mm pa};lng lhe 1%, which u;.;cn¢j,' would mal~<e 2: rcquezet for
ex<=mpti0n maxi? Avccmling ta z (‘MC 783;, OPA is fumlecl by 1% ofzxll locally gcaneraicd funds.
}>{(l/)‘\'{"“i‘)l“ OP;\‘s; fixmlizlxgg mxdur 1 (.7l\lC § 78;>,1(b) is :1l1"<2a<;ly pcriluusi lneczausc almost all 0f the
z.\L1{Oi1Ol‘m')l1f~1. ;:§.;<,:r\<*i<*:: fzxil in p;ly ll'lL'i'll‘ sl:xlu*;<>rily required 1%, lmwlzuiiilg, CPA to the autstanding
l>ul;mc<+ of $:\?‘;£)45iZL: par Ul'~’.l\’:s n:<;<>;*{ls, {null lmlmlilxg, llltf vu;'rcnt scal §;cm~)» Further
1'c<iu<l:ti0n <~>1‘<>ur* lJll£lgL‘§ rm} ixxlgmcrt OP;\‘;»' ability ‘in navel our st;1tL1l01"_y uml Constitutional
nlzmdzltes.

These are diflluull lilxzm £01‘ m*c;'y>:1c ln tlzu CNML We un<l0r.»;l'z1ml llm l1¢:r<ls»lxip Cl-‘A Elaaces in {he
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July 28, 2021

_ljl,.lE1C'l“RON lQ_?_\i;1.lmlm,

The Honorable Senator Victor llocog,
Chairman, Fiscal Ai’fnii"s
22”“ i\lorthern l\larianns Con1ni<.>1iwenlth Legislature
Honomlilc Jesus P. Mufnas Mciiiorinl Building
P.O. Box 500129
Saipan, MP 96950

RE: OPA comments on Senate Bill No. 22-51

DearCl'1uirman Hocog:

The Office of the Public Auditor (“OPA“) is a statutorily designated independent agency of the
Commonwealth Government, In order to remain independent and free froin political interference
through the appropriations process, the CNMI Legislature set up at funding mechanism to ensure
Ol°A's huclgetui'y needs are met. ;\cco1‘ding, to 1 CMC § 7831, OPA is funded by 1% of all locally
,gcnerated funds. l~lowe\"ei~, 0Ps\‘s fumling under 1 CMC § 7831(b) is already at risk because
almost all oftheautonomous é.\g,t:11Cl<2Sl£lll to pay their yearly share of the 1% funding as statutorily
required. lnadcqinite hmcling has caused OPA’s size to shrink. In 2004,, GPA had 5 audit
ninmtgers, 14 audit stnfline1ul:>crs, 2 zittorneys, and 5 inwsligators. Currently, OPA has 1 audit
inamager, 8 audit stall“ ineinlicrs, l attorney, and 4 investigzitorsi Austerity measures and the lack
of competitive benets and salary cnnipcnszition has caused OP!-X to lose 4 t?!l'll)l()_\-’Q€iS in the past
2 years. By exempting ull public corporations and autonomous ugoiieies frorn paying the 1%, SB,
22-51 is threatening Ol”.»‘\"s zsliility to fulfill its constitutional and legislative m:;1ndutes.
.¢\cldltionnll§,-', this would force OPA to sigriiiicuiitly rely on the General Fund to I118.l{€3 up the
difference, potentially_icopartliv,liu; our independence and consuming, nccdcd resources.

OPA provides it vmicty of services to the public corporations and uutonoinous agencies. As
discussed previously, this lluicling incchanisrn was developed so all entities pay their share. S.B.
:22-51 states in the Finding nnd Purpose section that “certain autonomous agencies and public
corporations do not utilize the audit services of the Ofticc of the Public: Au<.litor.” This statement
is misleading considering; there are other types of audits other than mmcial. During the time of
non-payment, OPA has completed numerous performance audits at the public corporations and
autonomous agencies. Additionally, OPA has provided services by investigating complaints of
fraud, waste, and abuse of governnient funds and violations of the Government Ethics Act,
proiiding ethics opinions, providing ethics training for their employees, and deciding
procurement appeals.

Moreo\l'er, S.B. 22-5:1 adversely impacts the CNMI Government. Article HI, Section 12 of the
N.M.I Constitution requires than OPA’s excess funds remit buck to the General Fund at the end of
the scal year. The past due 1% of the 2lUlO11OI1lOUS agencies, totaling approximately 30 million
dollars, will not go to OPA but to the General Fund because the fees are in excess ofthe prior scal
years. This money would then be available for appropriations by the Legislature. S.B. 22-51
directs “[2i]ny and all pzist unpaid amounts accrued under this section by public corporations and
autonomous agencies shall either by waived by the Commonwealth, including the Public Auditor,
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or oilier be C(11‘l2-llLl€T(?Cl 1: pp:-<>;»i~izilcil by the l'>i§_llllC‘ corporations or autonomous agencies." The
outstanding <l(*l')l of 30 million C.l()ll§ll‘S is iieecloil elsewhere in the C1‘\*MI Government and should
not be waived by 22-51. It would set £1 l"Jll{l pi‘t.‘C€d€l1l to not hold the public corpora-iiions and
a1ul'onomou;<a zigoncies £1C(iOUl’ll.”2.ll3l(3 fo1‘years of knowingly violziting 1 CMC § 7831(b), bill; instead
to write off debt wiilioui‘ l‘{}(‘()llI‘5@,

Historically, tho pasi due 1% has \»:orl<ed to resolve past due liabilities of the government. In
2003, CUC and the Acting Seoi*elzi1*_\j0f Finance signed a ;\'Ioniomii<:lmn oi°Agrc~1em0.ni" (MOA) for
CUC to pay their past due 1% (£1li”Il()S’[4I11llll()ll dollars) to the Goiicml Fund, ilic Executive Bmnoli
paid the same uninmil lmol< in (,flfC for partial f);l_\_»'ll1€I1l 0ipa.<t <;lu<;- ;;;<>vc-rziiiieiit utility bills, CUC
£l§.’,l‘CCLl to pay tlie Pillilic .:\1.l(lllt)l‘ ilwil‘ Cl1l‘l‘l:lll scal year 1%, and ilio i5I>:e¢.'ixi'i\"o Bi‘anc.li £l§;l§I'C¢3(l to
pay CUC the some amount of time (ll‘lI‘1‘L‘Il'£ scal your 1% for <>ulsiainding utility service amounts
owocl. l1S$~l(31lll£lll}‘, CUC and the i-eniml ggoamnniciil ol‘fs<ct ‘(lie CJlllSl;lUCllllg OPA 1% for
oulslmidiiig utility payinonts. This type of 11gl‘<2L‘lllCDl could work £\f;;ZllI1 as the CNMI G()\'£fI‘IllI‘i€l1l
owes CUC for utility payii'1eiits and CUC‘s outstzmding 1% is &lppl‘(3Xllll£ll€:l§” 15 million dollars.
H<"m'e\'cii. ii‘S.B. 22-51 eliminates the debt, tliore would he nothing to ofllset the CUC‘ utility bills.

OPA is ci1i'i*ci'1ll;~' in lllt? §?l‘C>CL’f~1.>$ of mociing Wllll all ilillf)IlUIl'1(‘1LlS ;ig;0ncius to discuss tho 1% iosue.
We lmvc l.)iJ£‘_l‘: using: lll~l‘$€C ll"l<.‘*;‘llll1.Z,S lo boiler 'illl(.li‘l‘Si2lll£l ilw imliviiliml public co1'p<">rati0n or
ziiitmioiimim agciicfs ‘l‘il£_‘ll'1i'>Cl(ll(1_‘;{f»' in cloivmiiiiiiig the Llllllllzll 1% past duo l3Z1l£lllCQS reported in
llieir _\io:n‘l_\' llIl2ll'lCiill omlit.»-. ‘v\'i~ will Shllfi‘ llw inforniiilion gatlimwrql in llic ll1UBlll1gS with the
Secretary oi‘ Fiiieiiice £ll1(.l llie i'\ll()l‘l'lU§" General Lmil take llio propel" L‘OUl‘S0 of action dccinod
i1€L‘(‘SSZll'}’. Our liopc. is in <>pou tlio aliaxloguc l'('2l)£1l‘Cllng the 1% puyiiiciits so pabl due amounts can
be paid to the General Fuml and it will allow OPA to better assess; the 1% for tho future. In doing
so, the CNMI ziiitoiionious zigoncios and Ct3I‘ili‘£1l government will be able to clean up their books
and resolve cmtstandirig lizilzimos.

In ooncliision, OPA requests you to consider the potential consequences of reducing our budget.
'l‘lic CNMI G(">\"€l‘Elll1('£ll is; l‘(.‘1L‘C‘i\ lily, on lll1}}l‘LfL1‘&l€‘lll€£l £illlOlilll_ oi’ lkmlvzxil il1illlL‘}'Lll1£l l'l1<: demumls
fol‘ OP/\.';»‘ F1Qi'\‘i£?£3S" l'i:i\»o IiL“\'i.‘l” lnucii liigliczz \\‘-1; will not lit [ll)l\’ in aiclcqlxiiluly maul om‘ lflililillllii
of <lotccl‘in;g (mull, w;i;<.l<», zsml :il>u>;c of i'un<l.~. if $1B\ 2251 }3ilS$13:='. l’m“tliz:i~nmz'o, we lll'f§,G_\*<_1il to
consider the current iiiiumzial Sllli£lllOli in llie CNMI and how mucli of 21 difilwence S30 million
dollars, witlioiit any federal i*oqiiii'o1iioiils, could make to the Goiioml Fund. OPA Z1ppZ‘€ClZll(3S the
consiclerzition of our (‘()il1lllr3Illi-1 on S.B. No. 2:1-51, If you l1£l\'£‘. any questions about OPA’s
comments, please do not licsiiuto to contact our office.

Sincerely,

” II

t ,1 L / \
Kim B. Peioi“, CPA
Public Auditor

Cc: ;\SlilC'}' Kost, O PA {legal Counsel
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June 6, 2022

VIA EMAIL

The Honorable Chairman Donald Manglona
22nd Northern Marianas Commonwealth Legislature
Honorable Jesus P. Mafnas Memorial Building
P.O. Box 500586
Saipan, MP 96950

RE: House Bill No. 22-102

Dear Chairman Manglona:

Thank you for the opportunity to provide a statement regarding House Bill (“HB”) 22-102 before
this Committee.

In addition to the House Communication I previously submitted for the House Session held on
May 25, 2022 in Rota, I would like to submit a brief statement on additional comments pertaining
to concerns raised with HB 22-102.

The Office of the Public Auditor (“OPA”), the Secretary of Finance (“SOF”), and the
Commonwealth Ports Authority (“CPA”) Chairwoman, Executive Director and Comptroller, met
on Thursday, June 2, 2022, to further discuss the underlying issues driving the proposed
legislation HB 22-102. OPA expressed its concerns regarding the potential impairment of OPA’s
independence and ability to function and operate. CPA claims that the driving force for the
legislation is due to the Federal Aviation Administration’s (“FAA”) concerns regarding OPA’s 1%

fee and potential non-compliance with federal requirement, specifically Airport Revenue
Diversion. It was agreed that a meeting with the FAA is warranted and would allow OPA, SOF,
CPA, and FAA resolve concerns raised by each party. [A meeting has been scheduled for Tuesday,
June 7*“ when the FAA are on island.]

Further, OPA is of the position that the one percent fee is an allowable cost and should not result
in the non-compliance with FAA’s regulation. FAA federal register Section V Permitted Uses of
Airport Revenue, subsection B(3), allows for the allocation of indirect costs. Under FAA policy a

portion of the general costs of government, such as the costs of the legislative branch and
executive offices may be allocated to the airport as an indirect cost under a cost allocation plan as

long as it is not paying a disproportionate share of these costs. I have attached a copy of the FAA
policy for your reference. OPA’s view is that the one percent fee which averages to approximately
$150,00o—$200,000 per year, which includes the Seaport Revenue, is not disproportionate to
CPA’s costs. Further, in the most recent audited report on internal control and compliance, it was
noted that there have not been any federal findings associated with OPA’s 1% fees. In fact, it has
never been noted on any prior audit reports. See attached 2020 report on internal control and
compliance for your reference.

As we have previously communicated, to date, there is still no evidence that CPA is at nancial or
operational risk from the federal grantors as it relates to OPA’s 1% fee. As such, OPA strongly
opposes this legislation for the various reasons already presented in my prior House
Communication letter dated May 24, 2022 and is attached for your reference. OPA requests that
this bill be retracted and allow OPA, SOF, and the various agencies to resolve unpaid fees without



acting on a legislation that would hamper OPA’s ability to operate with great independence and
perform its duties with the appropriate funding source.

In conclusion, I cannot emphasize enough how detrimental the consequences of HB 22-102 will
be. Please take the appropriate course of action that benefits the greater CNMI Government and
agencies rather than solving only for a selective cause or entity. All entity and agency leaders are
accountable to comply with CNMI laws. I will also iterate that the CNMI Government has been
receiving an unprecedented amount of federal money and the demands for OPA’s services have
never been higher. Allow OPA as a regulatory agency of the CNMI to function and exist without
the continued threat of its funding and independence.

OPA appreciates your time and consideration of our comments on H.B. No. 22-102 today and in
my prior House Communication letter dated May 24, 2022. If you have any questions about
OPA’s comments, please do not hesitate to contact our office.

Sincerely,

Kina B. Peter, CPA
Public Auditor

Cc: Ashley Kost, OPA Legal Counsel
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INDEPENDENT AUDITORS' REPORT ON INTERNAL CONTROL OVER
FINANCIAL REPORTING AND ON COMPLIANCE AND OTHER MATTERS

BASED ON AN AUDIT OF FINANCIAL STATEMENTS PERFORMED IN
ACCORDANCE WITH GOVERNMENTAUDITING STANDARDS

Board of Directors
Commonwealth Ports Authority:

We have audited, in accordance with the auditing standards generally accepted in the United
States of America and the standards applicable to financial audits contained in Government
Auditing Standards issued by the Comptroller General of the United States, the financial
statements of the Commonwealth Ports Authority (CPA), a component unit of the Commonwealth
of the Northern Mariana Islands, which comprise the statement of net position as of September
30, 2020, and the related statements of revenues, expenses and changes in net position, and of
cash flows for the year then ended, and the related notes to the financial statements, and have
issued our report thereon dated December 13, 2021. Our report was qualified due to our inability
to determine the effects of Governmental Accounting Standards Board (GASB) Statement No. 68,
Accounting and Financial Reporting for Pensions on CPA's financial statements and includes an
explanatory paragraph concerning the impact of COVID-19.

Internal Control Over Financial Reporting

In planning and performing our audit of the financial statements, we considered CPA's internal
control over financial reporting (internal control) as a basis for designing audit procedures that are
appropriate in the circumstances for the purpose of expressing our opinion on the financial
statements, but not for the purpose of expressing an opinion on the effectiveness of CPA's internal
control. Accordingly, we do not express an opinion on the effectiveness of CPA's internal control.

Our consideration of internal control was for the limited purpose described in the preceding
paragraph and was not designed to identify all deficiencies in internal control that might be
material weaknesses or significant deficiencies and therefore, material weaknesses or significant
deficiencies may exist that have not been identified. However, as described in the accompanying
Schedule of Findings and Questioned Costs, we did identify certain deficiencies in internal control
that we consider to be material weaknesses and significant deficiencies.

Adeficiency in internal control exists when the design or operation of a control does not allow
management or employees, in the normal course of performing their assigned functions, to
prevent, or detect and correct, misstatements on a timely basis. Amaterial weakness is a

deficiency, or a combination of deficiencies, in internal control such that there is a reasonable
possibility that a material misstatement of the entity's financial statements will not be prevented,
or detected and corrected on a timely basis. We consider the deficiencies described in the
accompanying Schedule of Findings and Questioned Costs as item 2020-001 to be material
weaknesses.

.1_
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Asign/ficont deficiency is a deficiency, or a combination of deficiencies, in internal control that is
less severe than a material weakness, yet important enough to merit attention by those charged
with governance. We consider the deficiencies described in the accompanying Schedule of
Findings and Questioned Costs as item 2020-003 to be signicant deficiencies.

Compliance and Other Matters

As part of obtaining reasonable assurance about whether CPA’s nancial statements are free from
material misstatement, we performed tests of its compliance with certain provisions of laws,
regulations, contracts, and grant agreements, noncompliance with which could have a direct and
material effect on the financial statements. However, providing an opinion on compliance with
those provisions was not an objective of our audit, and accordingly, we do not express such an
opinion. The results of our tests disclosed instances of noncompliance or other matters that are
required to be reported under Government Auditing Standards and which are described in the
accompanying Schedule of Findings and Questioned Costs as items 2020-002 and 20204303.

CPA's Response to Findings

CPA’s response to the findings identified in our audit is described in the accompanying Schedule of
Findings and Questioned Costs. CPA’s response was not subjected to the auditing procedures
applied in the audit of the financial statements and, accordingly, we express no opinion on it.

Purpose of this Report

The purpose of this report is solely to describe the scope of our testing of internal control and
compliance and the results of that testing, and not to provide an opinion on the effectiveness of
the entity's internal control or on compliance, This report is an integral part of an audit performed
in accordance with Government Auditing Standards in considering the entity's internal control and
compliance. Accordingly, this communication is not suitable for any other purpose.

,(V,4,,2zz .4],-at 1“
December 13, 2021

. 3 ,
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INDEPENDENT AUDlTORS' REPORT ON COMPLIANCE FOR EACH MAJOR
FEDERAL PROGRAM: REPORT ON INTERNAL CONTROL OVER COMPLIANCE:

AND REPORT ON SCHEDULE OF EXPENDITURES OF FEDERAL AWARDS
REQUIRED BY THE UNIFORM GUIDANCE

Board of Directors
Commonwealth Ports Authority:

Report on Compliance for Each Major Federal Program

We have audited the Commonwealth Ports Authority's (CPA's) compliance with the types of
compliance requirements described in the OMB Compliance Supplement that could have a direct
and material effect on each of CPA’s major federal programs for the year ended September 30,
2020. CPA’s major federal programs are identified in the summary of auditors’ results section of
the accompanying Schedule of Findings and Questioned Costs.

Management's Responsibility

Management is responsible for compliance with federal statutes, regulations, and the terms and
conditions of its federal awards applicable to its federal programs.

Auditor's Responsibility

Our responsibility is to express an opinion on compliance for each of CPA’s major federal programs
based on our audit of the types of compliance requirements referred to above. We conducted our
audit of compliance in accordance with auditing standards generally accepted in the United States
of America; the standards applicable to financial audits contained in Government Auditing
Standards, issued by the Comptroller General of the United States; and the audit requirements of
Title 2 U.S. Code of Federal Regulations Part 200, Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards (Uniform Guidance). Those standards and
the Uniform Guidance require that we plan and perform the audit to obtain reasonable assurance
about whether noncompliance with the types of compliance requirements referred to above that
could have a direct and material effect on a major federal program occurred. An audit includes
examining, on a test basis, evidence about CPA’s compliance with those requirements and
performing such other procedures as we considered necessary in the circumstances.

We believe that our audit provides a reasonable basis for our qualified opinion on compliance for
major federal programs. However, our audit does not provide a legal determination of CPA’s
compliance.

Basis for Qualified Opinion on CFDA Program 20.106

As described in the accompanying Schedule of Findings and Questioned Costs, CPA did not comply
with requirements regarding CFDA Program 20.106 Airport Improvement Program as described in
item 2020-O03 for Equipment and Real Property Management. Compliance with such
requirements is necessary, in our opinion, for CPA to comply with the requirements applicable to
that program.

_ 3 .
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Qualified Opinion on CFDA Program 20.106

In our opinion, except for the noncompliance described in the Basis for Qualified Opinion
paragraph, CPA complied, in all material respects, with the types of compliance requirements
referred to above that could have a direct and material effect on CFDA Program 20.106 Airport
Improvement Program for the year ended September 30, 2020.

Unmodified Opinion on Each of the Other Major Federal Programs

In our opinion, CPA complied, in all material respects, with the types of compliance requirements
referred to above that could have a direct and material effect on each of its other major federal
programs identified in the summary of auditors’ results section of the accompanying Schedule of
Findings and Questioned Costs for the year ended September 30, 2020.

Other Matters

The results of our auditing procedures disclosed other instances of noncompliance which are
required to be reported in accordance with the Uniform Guidance and which are described in the
accompanying Schedule of Findings and Questioned Costs as items 2020-004 and 2020-005. Our
opinion on each major federal program is not modified with respect to these matters.

CPA’s response to the noncompliance findings identified in our audit is described in the
accompanying Schedule of Findings and Questioned Costs. CPA’s response was not subjected to
the auditing procedures applied in the audit of compliance and, accordingly, we express no
opinion on the response.

CPA is responsible for preparing a corrective action plan to address each audit finding included in
our auditors’ report. CPA’s corrective action plan was not subjected to the auditing procedures
applied in the audit of compliance and, accordingly, we express no opinion on it.

Report on Internal Control Over Compliance

Management of CPA is responsible for establishing and maintaining effective internal control over
compliance with the types of compliance requirements referred to above. In planning and
performing our audit of compliance, we considered CPA’s internal control over compliance with
the types of requirements that could have a direct and material effect on each major federal
program to determine the auditing procedures that are appropriate in the circumstances for the
purpose of expressing an opinion on compliance for each major federal program and to test and
report on internal control over compliance in accordance with the Uniform Guidance, but not for
the purpose of expressing an opinion on the effectiveness of internal control over compliance.
Accordingly, we do not express an opinion on the effectiveness of CPA’s internal control over
compliance.

Our consideration of internal control over compliance was for the limited purpose described in the
preceding paragraph and was not designed to identify all deficiencies in internal control over
compliance that might be material weaknesses or significant deficiencies and therefore, material
weaknesses or significant deficiencies may exist that have not been identified. However, as

discussed below, we did identify certain deficiencies in internal control over compliance that we
consider to be material weaknesses and significant deficiencies.

.4.
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Adeficiency in internal control over compliance exists when the design or operation of a control
over compliance does not allow management or employees, in the normal course of performing
their assigned functions, to prevent, or detect and correct, noncompliance with a type of
compliance requirement of a federal program on a timely basis. Amoteriol weakness in internal
control over compliance is a deficiency, or a combination of deciencies, in internal control over
compliance, such that there is a reasonable possibility that material noncompliance with a type of
compliance requirement of a federal program will not be prevented, or detected and corrected, on
a timely basis. We consider the deficiencies in internal control over compliance described in the
accompanying Schedule of Findings and Questioned Costs as items 2020—0O3 to be material
weaknesses.

Asign/ficont deficiency in internal control over compliance is a deficiency, or a combination of
deficiencies, in internal control over compliance with a type of compliance requirement of a
federal program that ls less severe than a material weakness in internal control over compliance,
yet important enough to merit attention by those charged with governance. We consider the
deficiencies in internal control over compliance described in the accompanying Schedule of
Findings and Questioned Costs as items 2020-004 and 2020-005 to be signicant deciencies.

CPA's response to the internal control over compliance findings identied in our audit is described
in the accompanying Schedule of Findings and Questioned Costs. CPA's response was not
subjected to the auditing procedures applied in the audit of compliance and, accordingly, we
express no opinion on the response.

CPA is responsible for preparing a corrective action plan to address each audit finding included in
our auditors’ report. CPA's corrective action plan was not subjected to the auditing procedures
applied in the audit of compliance and, accordingly, we express no opinion on it.

The purpose of this report on internal control over compliance is solely to describe the scope of
our testing of internal control over compliance and the results of that testing based on the
requirements of the Uniform Guidance. Accordingly, this report is not suitable for any other
purpose.

Report on Schedule of Expenditures of Federal Awards Required by the Uniform Guidance

We have audited the financial statements of CPA as of and for the year ended September 30,
2020, and nave issued our report thereon dated December 13, 2021, which contained a qualied
opinion on those financial statements due to our inability to determine the effects of GAS8
Statement No. 68, Accounting and Financial Reporting for Pensions on CPA's nancial statements
and included an explanatory paragraph concerning the impact of COVID-19. Our audit was
conducted for the purpose of forming an opinion on the nancial statements as a whole. The
accompanying Schedule of Expenditures of Federal Awards is presented for purposes of additional
analysis as required by the Uniform Guidance and is not a required part of the financial
statements. Such information is the responsibility of management and was derived from and
relates directly to the underlying accounting and other records used to prepare the nancial
statements. The information has been subjected to the auditing procedures applied in the audit of
the nancial statements and certain additional procedures, including comparing and reconciling
such information directly to the underlying accounting and other records used to prepare the
nancial statements or to the nancial statements themselves, and other additional procedures in
accordance with auditing standards generally accepted in the United States of America. in our
opinion, the Schedule of Expenditures of Federal Awards is fairly stated in all material respects in
relation to the financial statements as a whole.

mi 1,,/L Lba

December 13, 2021
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COMMONWEALTH PORTS AUTHORITY

Schedule of Expenditures of Federal Awards
Year Ended September 30, 2020

Pass—Through

Federal Other Entity
CFDA Identification identifying Federal

Federal Grantor/Pass-Through Grantor/Program Title Number Number Number Expendltures

U.S. Department of the interior Pass—Through Program From:
CNMI Government - Economic, Social, and Political Development

of the Territories - Office of insular Affairs Technical Assistance

Program Automated Passports Control Unit Acquisition (APC) 15.875 D18AP00080 5 11,000

Total U.S. Department of the Interior 1 1.000

U,5. Department of Transportation Direct Program

Airport Improvement Program 20.106 5,503,876

COVlD—19 Airport Improvement Program 20.106 5.601.155

Total U.S. Department of Transportation 11.195941

U.S. Department of Homeland Security Direct Programs
National Explosives Detection Canine Team Program (NEDCTP) 97.072 155,765
TSA Recapltalilation Program 97.UO1 HST504—17AH-CT10lZ 161,627

Saipan international Airport - Reimbursement Agreement 97.U02 H5TS0208HSLR157 35.033

Subtotal U.S. Department of Homeland Security Direct Programs 351.430

U.S. Department of Homeland Security Pass—Through Program From:
CNMI Government - Disaster Grants Y Public Assistance

(Presidentially Declared Disasters) 97.036 FEMA-4404-DR~MP 2.741.159

Total U.S. Department of Homeland Security 3.093.710

Total Expenditures of Federal Awards 5 14.201751

Reconciliation:
Expenditures per Statement of Revenues, Expenses and Changes in Net Position:

Capital contributions $ 8,417,783

Other grant revenues and contributions 5.791.953

$ 14,209,751

See accompanying notes to the schedule of expenditures of federal awards.
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COM MONWEALTH PORTS AUTHORITY

Notes to the Schedule of Expenditures of Federal Awards
Year Ended September 30, 2020

(ll Scope of Audit

CPA was established as a public corporation by the CNMl by Public Law 2-48, effective
November 8, 1981. All significant operations of CPA are included in the scope of the Single
Audit. The U.S. Department of the Interior's Office of the Inspector General has been
designated as CPA’s cognizant agency for the Single Audit.

12} Basis of Presentation

The accompanying Schedule of Expenditures of Federal Awards (the Schedule) includes the
federal award activity of CPA under programs of the federal government for the year ended
September 30, 2020. The information in this Schedule is presented in accordance with the
requirements of Title 2 U.S. Code of Federal Regulations Part 200, Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards (Uniform
Guidance). Because the Schedule presents only a selected portion of the operations of CPA,
it is not intended to and does not present the financial position, changes in net position or
cash flows of CPA.

Q) Summary of Significant Accounting Policies

a. Basis of Accounting

Expenditures reported on the Schedule are reported on the accrual basis of accounting.
All expenses and capital outlays are reported as expenditures. Such expenditures are
recognized following the cost principles contained in the Uniform Guidance, wherein
certain types of expenditures are not allowable or are limited as to reimbursement.
Pass-through entity identifying numbers are presented where available. CPA does not
elect to use the de minimis indirect cost rate allowed under the Uniform Guidance.

b. MatchingReguirements

In allocating project expenditures between the federal share and the local share, a

percentage is used based upon local matching requirements, unless funds are
specifically identified to a certain phase of the project.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs
Year Ended September 30, 2020

SECTION I - SUMMARY OF AUDlTORS' RESULTS

Financial Statements

1. Type of report the auditors issued on whether the financial
statements audited were prepared in accordance with GAAP: Qualified

Internal control over financial reporting:

2. Material weakness(es) identified? Yes
3. Significant deficiency(ies) identified? Yes

4. Noncompliance material to the financial statements noted? Yes

Federal Awards

Internal control over major federal programs:

5. Material weaknesslesl identified? Yes
‘ 6. Significant deficiency(ies) identified? Yes

7. Type of auditors’ report issued on compliance for major federal programs:
20.106 Qualified
97.036 Unmodified

8. Any audit findings disclosed that are required to be reported in
accordance with 2 CFR 200.516(a)? Yes

9. Identification of major federal program:

CFDA Number Name of Federal Program
20.106 Airport Improvement Program
97.036 Disaster Grants - Public Assistance (Presidentially Declared Disasters)

10. Dollar threshold used to distinguish between Type A and Type B

Programs: $750,000

11. Auditee qualified as low-risk auditee? No

SECTION II - FINANCIAL STATEMENT FINDINGS

Reference Number Finding
2020-001 Nonpayroll Expenditures
2020-002 Local Noncompliance - Procurement
2020-003 Equipment and Real Property Management

SECTION III - FEDERAL AWARD FINDINGS AND QUESTIONED COSTS

Reference CFDA Questioned
Number Number Findings Costs

2020-003 20.106 Equipment and Real Property Management $ -

2020-004 20.106 Reporting $ -

2020-005 20.106 COVID-19 Allowable Costs/Cost Principles S 24,763
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Nonpayroll Expenditures

Finding No. 2020-001

Criteria: An effective system of internal control includes policies and procedures to determine
that transactions are adequately substantiated and are recorded in the period incurred. Lastly,
relevant supporting documents should be filed and maintained.

Condition: Tests of purchases/disbursements noted the following:

1. For two disbursements, approved purchase orders or equivalent authorizing the services
rendered were not provided.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6856-101 03/31/20 None 5819 03/18/20 S 45
Airport 6856-101 03/31/20 None 5828 03/20/20 S 34

2. For two disbursements, transactions pertain to prepayments made on September 8, 2016 for
the Rota and Tinian harbor feasibility studies for which CPA only became aware in fiscal year
2021 that the feasibility studies were completed since lune 2018 and December 2018 for
Rota and Tinian, respectively. CPA recorded a journal entry to expense the amounts in fiscal
year 2020; however, since the feasibility studies were completed since June 2018 and
December 2018, an audit adjustment was proposed to record the expenses in the period
incurred of $216,000, which resulted in a restatement of net position.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Seaport 5360-200 09/30/20 MOA None 09/07/16 S 108,000
Sea port 5360-300 09/30/20 MOA None 09/07/16 S 108,000

3. For four disbursements, transactions pertain to architect—engineer and construction
management services for the air traffic control tower that were recorded as construction in
progress in previous years, however, CPA subsequently determined the transactions to be
expenses in nature. An audit adjustment was proposed to reclassify the amount to expense
in the period incurred of $193,117, which resulted in a restatement of net position.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 7186-103 09/30/20 CPA-SA-004-17 98505 04/28/18
Airport 7186-103 09/30/20 CPA-SA~004-17 105651 08/31/18
Airport 7186-103 09/30/20 CPA-SA-004-17 120558 05/25/19
Airport 7186-103 09/30/20 CPA-SA-004-17 128644 09/28/19

mmmm

55,729
13,175
1,130

113,032

4. For one disbursement, the total quantity of materials received per the receiving report
differs from the total quantity per the invoice, resulting in a shortage in materials amounting
to $25. Management did not consider the amount material to the financial statements to
warrant an adjustment.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6259-100 10/31/19 SPN-20-23992 06-162206 10/24/19 S 2,996
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No. 2020-O01 Continued

Condition Continued:

S. For three disbursements, the price payable for petroleum products are those in effect
(Commercial Tank Wagon or CTW price) on the date of delivery of the products less the
relevant discount of $1.00 per petroleum products purchased for the Saipan International
Airport and Port of Saipan. The CTW price for the petroleum products ordered for the
Saipan International terminal; however, was not reflected on either the invoices, order forms
or delivery tickets to determine whether CPA was billed at the discounted rate. The detail
breakdown of the costs reflecting the CTW price less the discounted rate of $1.00 was
subsequently obtained from the vendor on June 10, 2021 for which the discounted rate
agreed to the rates on the invoices.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 616Z~100 01/31/Z0 CPA-RFP-D03-20 30023580 01/O9/20 3 6,725
Airport 6162100 01/31/20 CPA-RFP-003-20 30024320 O1/24/20 $ 6,726
Airport 6762-100 10/24/19 CPA-RFP-003-20 30019539 10/10/19 $ 6,934

Cause: CPA lacks controls, such as oversight responsibility and monitoring to confirm documents
are properly maintained and safeguarded and that expenditures are recorded in the period
incurred.

Effect: Expenditures are misstated. Also, CPA is noncompliant with applicable internal control
policies to confirm expenditure are adequately substantiated.

Recommendation: CPA should establish and implement monitoring controls to confirm that
documents are properly maintained and safeguarded and that expenditures are recorded in the
period incurred.

Views of Responsible Officials:

CPA’s Corrective Action Plan states agreement.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Local Noncompliance - Procurement

Finding No. 2020~002

Criteria: Applicable procurement rules and regulations are as follows:

0 40-50-110 states all contracts must first be prepared by the Procurement Officer who shall
certify compliance with this chapter and any applicable federal statutory or regulatory
provisions or requirements; that the proposed contract is for a public purpose; and that the
contract does not constitute a waste or abuse of Authority funds regardless of source. All
contract documents must be complete including attachments and exhibits if they are
incorporated into the contract by reference. If there are any defects with any contract or
there were defects in the procurement process, the Procurement Officer shall report the
defects to the Executive Director who shall not execute such contract until the Procurement
Officer certifies correction of such defects. In addition, it is the responsibility of the
Executive Director or Procurement Officer to ensure that the contractor does not sign the
contract or incur any expenses under it until all necessary Authority signatures have been
obtained.

Q §40-50-205 part (a) states that the purchase of all services, goods, supplies and materials and
all construction works, when the expenditure exceeds $25,000, shall be by contract let to the
lowest responsible bidder. An Invitation for Bid may be solicited by the Executive Director or
his authorized designee when the Authority determines that the best interests of the
Authority are served by and/or any relevant Federal Law or regulation requires an Invitation
for Bid. All invitation for bids shall be publicized in order to increase competition and
broaden industry participation. Public notices shall be published in two newspapers of
general circulation in the Commonwealth at least once in each week from the time the
solicitation is issued including the week when the bidding period expires. Bidding period of
at least thirty (30) calendar days shall be provided unless the Executive Director or
authorized designee certifies that a shorter time period is reasonable and necessary.

0 §4O-50-210 states that the Executive Director or Procurement Officer must obtain written
price quotations from at least three vendors for any procurement valued from $250 to
$25,000.

v §40-50-215 states that a contract may be awarded for a supply, service, or construction item
without competition when the contracting officer determines in writing that there is only
one source for the required supply, service or construction item. The written determination
shall state the unique capabilities required, why they are required, the consideration given to
alternative sources and shall contain the specific unique capabilities required; the specific
unique capabilities of the contractor and the availability of funding for such services as
certified by the Comptroller.

0 §40-50-220 states that in case of any major public calamity, or whenever it is in the interest
of aviation or shipping safety, or necessary to keep the ports operable by the Authority or to
protect any property as well as the protection of the environment or the people of the CNMI,
the Executive Director shall issue a summary finding or report of such calamity as soon as
practical to the Comptroller and the Board advising of the emergency or calamity. In
addition, following the resolution of the emergency, the Executive Director shall file his
report with the Board within five days providing the further details relating to the
emergency; the actions taken; the expenditures; and any recommendations.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No. 2020-002 Continued

Criteria Continued:

I §40-S0-225 states a contract or procurement may be obtained through a Request for
Proposal when the Executive Director, in the exercise of his/her discretion, determines in
writing that the use of an Invitation for Bid is either not practical or not advantageous to the
Authority. Adequate public notice of the request for proposal shall be given in the same
manner as provided for in competitive sealed bids.

Further, an effective system of internal control includes policies and procedures to determine that
transactions are adequately substantiated. Lastly, relevant supporting documents should be filed
and maintained.

Condition: Tests of non-federal purchases/disbursements noted the following:

1. For eight disbursements, bidding periods were less than 30 days; however, the Executive
Director or authorized designee’s certification that a shorter period is reasonable and
necessary was not provided.

General invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6156-100 10/24/19 CPA-RFP~001-16 623-2019 10/15/19 S 14,000
Airport 6156-100 02/24/20 CPA-RFP~O01~16 641-2019 01/15/20 S 14,000
Airport 6156-100 06/24/20 CPA-RFP-O01-16 658-2020 06/15/20 6 14,000
Airport 6156-100 06/24/20 CPA-IFB-002-18 5-001830 06/10/20
Airport 6856-101 03/31/20 CPA-RFP-008-19 20200328 03/26/20
Airport 6856-103 04/20/20 CPA-RFP-010-19 9161000480 04/08/20
Airport 6158-100 12/31/19 CPA-RFP-007-19 13527 12/31/19

v>v>v>v>*/>

900
8,738

15,000
3,750
5,000Seaport 5330-100 02/28/20 CPA-RFP-010-19 9161000434 02/12/Z0

2. For three disbursements, documentation substantiating that only two vendors submitted
proposals, as well as the proposals’ evaluation criteria forms, were not provided.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6156-100 10/24/19 CPA-RFP-001-16 623-2019 10/15/19 $ 14,000
Airport 6156-100 02/24/20 CPA-RFP-001-16 641-2019 01/15/20 $ 14,000
Airport 6156-100 06/24/20 CPA-RFP-001-16 658-2020 06/15/20 S 14,000

3. For five disbursements, requests for proposal were used; however, the Executive Director's
written determination that the use of an invitation for bid is either not practical or not
advantageous to CPA was not provided.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6156-100 10/24/19 CPA-RFP-001-16 623-2019 10/15/19 S 14,000
Airport 6156-100 02/24/20 CPA—RFP-001-16 641-2019 01/15/20 $ 14,000
Airport 6156-100 06/24/20 CPA—RFP-001-16 658-2020 06/15/20 S 14,000
Airport 6856-103 04/20/20 CPA—RFP-010-19 9161000480 04/08/20 5 15,000
Seaport 5330-100 02/28/20 CPA-RFP-010-19 9161000434 02/12/20 5 5,000
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COM MONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, Z020

Finding No. 2020-002 Continued

Condition, Continued:

4. For three disbursements, transactions pertain to a janitorial service contract for the air traffic
control tower that was procured under CPA-RFP-002-16. The contract was renewed for
another two years, with an option to extend for an additional two years when it expired on
September 30, 2017; however, the original contract did not contain an option-to-renew
provision. In addition, when the renewed contract expired on September 30, 2019, the
janitorial service contract was incorporated into another contract that was procured under
CPA-RFP-004-18, for which the same vendor was also providing janitorial services at the
Saipan International Airport and Commuter Terminal. Since the original contract did not
contain the option-to-renew provision, and the two contracts were separately procured
through separate RFPs, a new procurement process for the air traffic control tower should
have commenced when the original contract was expiring.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6256-100 11/30/19 CPA-RFP-004-18 2019-322 11/02/19 S 5,000
Airport 6256-100 03/31/20 CPA-RFP-004-18 2020-046 03/02/20 S 5,000
Airport 6256-100 07/31/Z0 CPA-RFP-004-18 2020-110 07/01/20 S 5,000

S. For one disbursement, the transaction pertains to the airside grounds maintenance services
for which the contract agreement expired on March 31, 2020 and was renewed for another
two years, expiring on April 1, 2022; however, the term was only for four years, and the
contract agreement did not contain an option-to-renew provision. The contract should have
gone through the procurement process.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. invoice Date Amount

Airport 6156-100 oe/24/zo CPA-RFP-001-16 658-2020 oe/15/20 $14,000

6. For four disbursements, procurement files were not provided.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6856-101 03/31/Z0 None C50005931 03/01/20
Airport 6856-103 04/20/20 CPA-RFP-010-19 9161000480 04/08/20
Airport 6882-101 09/30/20 None Various 10/01/Z0
Seaport 5330-100 02/28/20 CPA-RFP-010-19 9161000434 02/12/20

7. For thirty-one disbursements, the Procurement Officer's certification of compliance that the
contract is for a public purpose and that the contract does not constitute a waste or abuse of
CPA funds regardless of source were not provided.

vsvavu/>

357
15,000

5,407
5,000

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6856-101 03/31/20 None CS0005931 03/01/20
Airport 6856-101 03/31/Z0 CPA-RFP-008-19 20200328 03/26/20
Airport 6856-101 03/31/Z0 None 12002 03/31/Z0
Airport 7186-103 09/30/20 CPA-SA-003-20 1 05/11/20

V*V\v'>v>

357
8,738

300
29,542

Airport 7186-103 09/30/20 CPA-SA-O03-20 2 06/09/20 48,284
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20

.13.
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07/21/20
08/21/20
09/10/Z0

vuvu/></>

48,946
53,239
51,884



COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No. 2020-O02 Continued

Condition Continued:

General invoice
Location Account No. Ledger Date Reference No, Invoice No. Invoice Date Amount

Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20

Airport 7186-103 09/30/Z0 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20

8. For three disbursements, documentation substantiating that three written price quotations
were obtained was not provided.

uu>t»t~»t-tam

10/20/20
02/26/21

mm

45,361
14,592

04/20/20 s 397,073
06/09/20 s 52,605

Airport 7196-103 09/30/20 cPA-sA-003-20 07/01/20 s 497,639
07/23/20 $ 425,372
09/24/20 s 79,979

Airport 7196-103 09/30/20 CPA-SA-003-20 6 10/21/20 s 127,494
Airport 7196-103 09/30/20 cPA-sA-003-20 7 01/06/21 s 174,463
Airport 7196-103 09/30/20 cPA-sA-004-17 99505 04/29/19
Airport 7196-103 09/30/20 ci>A-sA-004-17 105651 09/31/19
Airport 7196-103 09/30/20 cPA-sA-004-17 120559 05/25/19
Airport 7196-103 09/30/20 cPA-sA-004-17 129644 09/29/19
Airport 7196-103 09/30/20 cPA-5A-004-17 139276 03/27/20
Airport 7196-103 09/30/20 CPA-SA-004-17 140201 04/27/20
Airport 7196-103 09/30/20 CPA-SA-004-17 142197 06/09/20
Airport 7196-103 09/30/20 CPA-SA-004-17 144939 06/30/20
Airport 7196-103 09/30/20 CPA-SA-004-17 145649 07/31/20
Airport 7196-103 11/26/19 ci>A-ss-001-19 Prepayment 02/05/19 27,500
Airport 7196-103 11/26/19 CPA-SS-001-19 19-0091 10/21/19
Airport 7196-103 09/31/20 CPA-SA-D01-19 cPA-20-9-2 09/25/20
Airport 7196-103 09/30/20 CPA-SA-O01-19 CPA 20-9-1 09/24/20
Airport 7196-103 09/30/20 ci>A-sA-001-19 CPA 20-9-2 10/05/20

<.nv\v>v>v><nu>v>v>v></>vtv>v>

65,729
13,176

1,130
113,082
10,209
29,444
18,945
9,578

11,102

82,500
6,720
6,720
6,720

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 6856-101 03/31/20 None 12002 03/31/20
Airport 6259-100 10/31/19 SPN-20-23989 025975 10/24/19
Airport 6860-200 07/31/20 None R4927 07/31/20

9. For fourteen disbursements, transactions were procured under the sole source method,
however, the written determination did not state the unique capabilities required for the
project.

5 300
5 539
5 280

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 7186-103 09/30/Z0 CPA-SA-003-Z0
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-O03-20
Airport 7186-103 09/30/20 CPA-SA-003-20

u14>m~>-

05/11/20
06/09/20
07/21/20
08/21/20

v\<nv\v>v>

29,542
48,284
48,946
53,239
51 84Airport 7186-103 O9/30/20 CPA-SA-003-20 09/10/20 ,8

Airport 7186-103 O9/30/20 CPA-SA-O03-20
Airport 7186-103 09/30/Z0 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-O03-20
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA~SA-003-Z0
Airport 7186-103 09/30/20 CPA-SA-003-Z0
Airport 7186-103 09/30/20 CPA-SA-003-20
Airport 7186-103 09/30/20 CPA-SA-003-20

.14.
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10/Z0/20
02/26/2 1

aw.»

45,361
14.592

04/20/20 S 397,073
06/09/20 $ 52,605
07/01/20 s 497,639
07/23/20 $425,372
09/24/20 s 79,979
10/21/20 s 127,494
01/06/21 5 174,463



COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No. 2020-002 Continued

Condition Continued:

10. For eight disbursements, transactions were procured under the sole source procurement
method; however, written determinations by the Contracting Officer stating that there is
only one source for the required construction item was not provided for contract no. CPA-SS-
001-19; written determinations for purchase order nos. ROP-20-3961 and ROP-20-3960 and
contract no. CPA-SA-001-19 do not state the unique capabilities required and considerations
given to alternative sources. In addition, certification of funding availability by the
Comptroller and documentation substantiating that the vendor is the only authorized
company within Micronesia to sell the supply purchased was not provided for purchase
order nos. ROP-20-3961 and ROP-20-3960.

General invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airoort 6758-Z00 04/30/20 ROP-20-3961 14920-51654 03/10/20
Airoort 6758-200 04/30/20 ROP-20-3960 14920-51659 03/10/20

-(hum

5,043
2,116

Airport 7186-103 11/26/19 CPA-SS-001-19 N/A 02/05/19 27,500
Airoort 7186-103 11/26/19 CPA-SS-001-19 19-0091 10/21/19
Airoort 7186-103 08/31/20 CPA-SA-001-19 CPA-20-8-2 08/25/20
Airoort 7186-103 09/30/20 CPA-SA~001-19 CPA 20-9-1 09/24/20
Airport 7186-103 09/30/20 CPA-SA-001-19 CPA 20-9-2 10/05/20
Seaport 5290-100 08/31/20 S-CPA-20-3874 15062 09/01/20

11. For three disbursements, transactions were procured under the emergency procurement,
however, the Executive Director's summary finding or report of the calamity to the
Comptroller and the Board advising of the emergency or calamity was not provided.

vuvsvavn/>1/>

82,500
6,720
6,720
6,720
6,939

General invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 7186-103 03/11/20 SPN-20-24073 1206-032 12/06/19 $17,875
Airport 7186-103 03/11/20 SPN-20-24073 0120-051 02/07/20 $25,025
Airport 7186-103 03/11/20 SPN-20-24073 0220-063 02/25/20 $28,600

12. For nine disbursements, transactions were procured under the emergency procurement
method; however, the Executive Director's reports to the Board of Directors providing
further details relating to the emergency, the actions taken, the expenditures, and any
recommendations following the resolution of the emergency were not provided.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. invoice Date Amount

Airport 6258-100 07/30/20 SPN-20-24297 TAG-20-149 06/11/20
Airport 6258-100 07/30/20 SPN-20-24298 TAG-20-150-R.1 06/11/20
Airport 6258-100 07/30/20 SPN-20-24299 TAG-20-144 06/11/20
Airport 6258-100 07/30/20 SPN-20-24297 2159 07/16/20
Airport 6258-100 07/30/20 SPN-20-24298 2160 07/16/20
Airport 6258-100 07/30/20 SPN-20-24299 2161 07/16/20

vauw./>v»v»v»

1,315
1,863
4,628
2,958
4,191

10,413
Airport 7186-103 03/11/20 SPN-20-Z4073 1206-032 12/06/19 S 17,875
Airport 7186-103 03/11/20 SPN-20-24073 0120-051 02/07/20 S 25,025
Airport 7186-103 03/11/20 SPN-Z0-Z4073 0220-063 02/25/20 S 28,600
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No. 2020-002 Continued

Condition Continued:

13. For nine disbursements, public notices for the Request for Qualification Statements were not
provided.

General Invoice
Location Account No. Ledger Date Reference No. Invoice No. Invoice Date Amount

Airport 71869103 09/30/20 CPA-SA-O04-17 98505 04/2s/10
Airport 71864103 09/30/20 CPA-SA-004-17 105051 0s/31/1s
Airport 71s6-103 09/30/20 CPA-SA-O04-17 120558 05/25/19
Airport 7126-103 09/30/20 CPA~SA-OD4~17 123644 09/2s/19
Airport 7126-103 09/30/20 CPA~SA-004-17 133276 03/27/20
Airport 71s6-103 09/30/20 CPA-SA-004~17 140201 04/27/20
Airport 71s6-103 09/30/20 CPA-SA-004-17 142197 0s/08/20
Airport 7186-103 09/30/20 CPA-SA-O04-17 144032 06/30/20
Airport 71863103 09/30/20 CPA-SA-004-17 145649 07/31/20

V\V\V\\hu$V>4,nV\V\

65,729
13,176

1,130
113,002

10,209
29,444
18,945
9,572

11,102

Cause: CPA lacks controls, such as oversight responsibility and monitoring, over compliance with
procurement rules and regulations.

Effect: CPA is in noncompliance with applicable procurement rules and regulations requirements
for non-Federal transactions.

Identification as a Repeat Finding: Finding 2019-001.

Recommendation: CPA should establish and implement controls over compliance with
procurement rules and regulations. Responsible personnel should review all vendor selections for
adherence with CPA's Procurement Rules and Regulations prior to signing contracts.

Views of Responsible Officials:

CPA's Corrective Action Plan states agreement with Conditions 1 through 8 and 10 (except for
CPA-SA~001-19) through 13 and states disagreement with Conditions 9 and 10 (CPA-SA-001-19), as
follows:

Condition 9 - CPA agrees that the procurement could have been done under emergency
procurement. However, the sole source justification is valid as the roofing contractor specializes in
these services. They were the original subcontractor hired during the high roof replacement in
2006, so they are familiar with the airport roofing system. They are also the local representative
for the same material pitched roof aluminum siding in the region. Based on conversations with the
Saipan Airport Manager, CPA tried to hire roofing contractors in the CNMI for water proofing work
prior to the typhoon, but vendors did not respond and/or did not provide quotations. For the
construction manager, they provided project oversight on the roof repairs completed in 2017.
They are familiar with the airport's entire roofing system and would not have needed extra time to
review the previous drawings prior to the typhoon repairs. For another consultant to perform the
construction management services, it would have taken them additional time (which could result
in additional expenditures) to familiarize themselves with the previous project.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No. 2020-O02 Continued

Views of Responsible Officials. Continued:

Condition 10 - CPA-SA-001-19: The sole source justification for this contract does provide the
”unique capabilities" for procuring their technical services. They were the original project
manager for the initial construction of the training facility and are familiar with the intricacies of
this facility and its highly technical systems. There is no consultant in the CNMI that knows the
facility more. For another consultant to familiarize themselves, it would take a vast amount of
time due to the technicalities of the project as well as potentially more money since consultant
costs are based on hourly rates. With the pressure from FAA for immediate repairs of the facility
to ensure compliance with FAA’s Part 139 annual live fire certification requirements, hiring an
unfamiliar consultant was not an option.

Auditor Response:

Condition 9 - The sole source written determination did not state the unique capabilities required
for the project as required per the procurement regulations.

Condition 10 - For CPA-SA-001-19, the sole source written determination did not state the unique
capabilities required for the project and considerations given to alternative sources as required
per the procurement regulations.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No.: 2020-003
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 Airport Improvement Program
Federal Award Nos.: All AIP Grants
Area: Equipment and Real Property Management
Area: Capital Assets
Questioned Costs: S-0-

Criteria: In accordance with applicable equipment and real property management requirements, a
State must use, manage and dispose of equipment acquired under a Federal award by the State in
accordance with State laws and procedures.

(1) Property records must be maintained that include a description of the property, a serial
number or other identification number, the source of funding for the property (including the
federal award identification number), who holds title, the acquisition date, and cost of the
property, percentage of Federal participation in the project costs for the Federal award
under which the property was acquired, the location, use and condition of the property, and
any ultimate disposition data including the date of disposal of the property; and

(2) A physical inventory of the property must be taken and the results reconciled with the
property records annually.

Condition:

CFDA 20.106

1. CPA conducted a capital assets inventory during fiscal year 2020; however, only a partial
reconciliation was performed. Total fixed asset additions capitalized and related to CPA’s
major program amounted to S-0-, $8,222,248, S-0-, $6,476,899, $5,294,765 and $-0- during
fiscal years 2020, 2019, 2018, 2017, 2016 and 2015, respectively.

2. The capital assets schedule did not include the federal award identification number, who
holds title, percentage of federal participation, location, use and condition of the assets.

Of sixty items (or 46%) tested of a total population of one hundred and thirty FAA-funded capital
assets, we noted deficiencies, as follows:

3. Three items (or 7%) have been replaced; as such, the assets should have been written-off.

General
Ledger Asset System In Service
Account No. g Description Date Acguisition Cost Net Book Value

1510-111 000094 SECURITY ACCESS CONTROL SVSTEM 10/01/97
1510-111 000025 Generator - SPN 04/01/87
1570-311 000066 PERIMETER FENCING ~ TIQ 09/01/93

4. We were unable to determine the existence of four (or 7%) as the capital asset subledger
lacks a sufficient description to specifically identify the asset.

_ 13 _
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No.1 2020-003, Continued
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 Airport Improvement Program
Federal Award Nos.: All AIP Grants
Area: Equipment and Real Property Management
Area: Capital Assets
Questioned Costs: S-0-

Condition, Continued:

CFDA 20.106, Continued

General
Ledger Asset System In Service
Account No. mg, Description Date Acguisition Cost Net Book Value

1520-311 000045 TIQ FAA 75-0011-01 06/01/73 S 188,031
1520-311 000047 FAA 06-69-0011-04 12/03/80 S 1,503,392
1520-311 000801 AJE to recon SEFA - FY06 09/30/07 S 24,624
1590-311 000845 A.l-06 FV 2005 SEFA CIP Recon 10/01/07 S 33,481

5. One item (or 2%) could not be verified against pictures provided as the asset detail report
lacks a sufficient description.

General
Ledger Asset System In Service
Account No. g Descrigtion Date Acguisitlcn Cost Net Book Value

vvusvsvv

8,721

1520-211 000694 ROTA VISUAL GUIDANCE 10/01/05 $ 207,235 S -

6. Eight items (or 13%) have been replaced or decommissioned; as such, the assets should have
been written-off.

General
Ledger Asset System In Service
Account No. g; Description Date Acguisition Cost Net Book Value

1570-311 000068 MASTER PLAN — TlQ 02/D1/94
1590-111 000644 FIRE PREVENTION EQUIPMENTS 12/11/03
1530-111 000706 PASSENGER LIFTER 10/01/05
1520-111 000749 PAINT REMOVER MACHINE 08/01/06
1510-111 000814 Inverter HF-430 01/01/08
1510-111 000815 Inverters 02/01/08
1590-111 000879 Radio Equipment 10/01/D8
1510-111 000891 4160 VAC Caterpillar Alternator 03/04/09

7. For one item (or 2%), the asset system number 60 was disposed of during FY2020, but was
included in the FAA fixed asset listing of September 30, 2020.

Non-Federal Capital Assets

Tests of other capital assets noted the following:

mwmmmwmm

197,894
13,476
75,999

8,592
10,355
7,586

30,532
90,895

mmvsmmmmm

825

8. Three expense items were improperly capitalized. Management did not consider e

amounts sufficiently material to the financial statements to warrant an adjustment.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No.: 2020-003, Continued
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 Airport Improvement Program
Federal Award Nos.: All AIP Grants
Area: Equipment and Real Property Management
Area: Capital Assets
Questioned Costs: $-0-

Condition Continued:

Non-Federal Capital Assets, Continued

In Service Acquired Net Book
System Description Location System N0. Date Value Value

REPLACE comnot BOARD AND MOTION SENSOR wm-4 NEW HARDWARE Airport 001230 01/01/17 s 3,404 s -

mt 0 RIM ASSEMBLV (2 EA. ~ Z4R2l] Alrprt 001125 04/01/1s 515,42: s A

HYDRAULIC STEERING ASSEMBLY Seaport 000190 03/01/13 s 1,950 s -

9. For one asset, we were unable to determine physical existence as the subledger lacked
sufficient description (e.g., tag number or serial number) to match the asset to the fixed
asset detail.

In Sen/ice Acquired Net Book
Svstem Description Location System No. Date Value Value

6 Solid Core Doors for ARFF Bldg Airport 000955 09/01/10 $10,355 S -

10. For fourteen assets, we were unable to determine physical existence as we were advised
that the asset had either been disposed of, replaced or damaged. At September 30, 2020,
the assets were included in the fixed asset subledger.

System Description Location Svstem No. In Service Date Aguired Value Net Bookvalue

FIRE PREVENTION EQUIPMENTS Airport 000644 03/01/04
SONY VAIO LAPTOP Airport 000787 09/01/07
INFOCUS PROJECTOR/PRINTER Airport 000608 05/01/03
Intel Core 2 Duo Computer Airport 000838 01/16/DB
TIRE W/RIM Airprt 000419 02/01/97
AIR PAK Airport 000291 03/01/as
Gateway Intel Core i3 Computer Airport 000945 08/01/10
6 ALUMINUM DOORS FOR LOADlNG BRIDGE Airport 001033 03/01/13
PROJECTOR INFOCUS LP120 Airport 000719 05/01/05

1/></>V*1-/\</Hlvvn./></\

m
to

01

us

13,476
1,064
2.605
1,695
2,000

13,100

12.380
2,680

LINK 3 SEAT Airport 000455 10/01/97 s 14,400
CA TRANSPORTER Airport 000602 02/01/03 $16,739

$ 620lntel Duo Computer Airport 000839 01/31/OS
DELL DESKTOP COMPUTER Seaport 000184 11/01/11 S s74
a PCS. BOSCH vez-523-sw P12 CAMERA Seaport 000231 12/01/1s $14,100

v\v\v\v\v></\u»u>v>v»vu/iv»

11. The assets are not functional; however, the assets have not been decommissioned.

In Service Acquired Net Book
System Description Location Svstem No. Date Value Value

DUPLEX BOOSTER WATER PUMP Airport 001131 O9/01/15
22,000 BTU AC SPLIT UNIT Airpcrt 001328 04/01/18
CENTRAL SPLIT AC UNIT Seaport 000255 06/01/18

1/*v»u>v>

25,868
1,700
3,350

Dock Lighting Improvements Sea port 000154 10/01/O7 409,263 56,842

12. Nine decommissioned assets were included in the fixed asset subledger.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No.: 2020-003, Continued
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 Airport Improvement Program
Federal Award Nos.: All AIP Grants
Area: Equipment and Real Property Management
Area: Capital Assets
Questioned Costs: S-0-

Condition Continued:

Non-Federal Capital Assets, Continued

In Sen/ice Acquired Net Book
System Description Location System No. Date Value Value

TORO/GUARDIAN RECYCLER Airport 000553 10/01/01 S 23,000
TOYOTA HILUX PICK UP Airport 000282 10/01/94 S 12,970
FORD ECONOLINE CARGO VAN Airport 000612 06/01/03 $17,154
INTEL PENTIUM SONY LAPTOP Airport 000740 03/01/06
2 Intel Core Duo Desktop Computers Airport 000903 02/01/10
Sony VAIO Notebook Laptop Airport 000902 01/01/10
FORD ECONOLINE CARGO VAN Airport 000611 06/01/03
LED Police Siren (3ea] Airport 000888 10/01/08
Desktop w/19" Monitor Airport 000836 06/27/08

13. For three assets, the location per the subledger did not agree to the location where the item
was sighted.

1.!>1n</H/>VH./>

2,155
2,578
1,349

18,801
5,625
2,700

mwmmwwwwm

Location Location
In Service Acquired Net Book per per

System Description Svstem No. Date Value Value Subledgg ghting

FORD ECONOLINE CARGO VAN 000612 06/O1/03 S 17,154 S ~ Airport Seaport
MAS90 UPGRADE/FRX DESKTOP 000112 03/01/03 S 2,816 S - Seaport Airport
TOYOTA TACOMA 4X2 PICK UP (DARK GREEN) 001057 09/01/13 S 21,547 S ~ Saipan Rota

14. For six assets, the description comprises numerous units; however, we were not able to
verify physical existence of these units as they have been decommissioned. We were not
provided with the decommissioning documents.

Number
of Units

Could not
be

Number of Verified
System In Service Units Per for Acquired Net Book

System Description Location Q Date Subledgg Existence Value Value

7 SETS OF ALUMINUM SOLID DOORS Airport 001117 02/01/15

FEVER SCAN, THERMAL IMAGING CAMERA Airport 001423 04/01/20
SWING ALUMINUM GLASS DOORS (2 SETS) Airport 001149 02/01/16
REPLACE CONTROL BOARD AND MOTION

~a\m\:

>~>-ma

S 15,216 —

6 UNITS, 30K SPLIT TYPE FLOOR STANDING Airport 001059 09/30/13 S 7,488
S 25.045
s 5,734

1.AvH/>1/>

2 1,914
5,734

SENSOR WITH NEW HARDWARE Airport 001230 01/01/17 Z 1 S 3,404 S —

2—SOL|D ALUMINUM DODR Airport 001063 11/01/13 2 1 S 2,650 S -

15. For system no. 1413, eight air<conditioning units were added in FY2020 as fixed assets to
replace the old eight units; however, the decommissioning documents for the old units were
not provided.

16. System no. 1436 was added as a fixed asset in April 2020, while the final project was
accepted and the final billing was paid in December 2019.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding N0.: 2020-003, Continued
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 Airport Improvement Program
Federal Award Nos.: All AIP Grants
Area: Equipment and Real Property Management
Area: Capital Assets
Questioned Costs: S-0-

Condition Continued:

Non-Federal Capital Assets, Continued

17. Accumulated depreciation was understated as the accumulated depreciation was reduced
equivalent to the acquisition cost of disposed assets even though it was not fully
depreciated. This was corrected through a proposed audit adjustment.

System Accumulated
@ Location Asset Description Aguired Value Qgpreciation Net Book Value

001330 Airport EQUIPMENT SHELTER S 24,480
000590 Airport ROTA ARRIVAL/AIRCON S 872,523
001241 Airport AUTOMATED PARKING FACILITY SYSTEM
001248 Airport INTALLATION OF WIFI ANTENNA AND IP

000806 Airport PIA Hangar
001283 Airport PUMP HOUSE FENCING PROJECT
001377 Airport PARTS FOR CRASH B

001284 Airport ROOF LEAK REPAIRS
001350 Airport WOODEN ROOF STRUCTURE
001203 Airport ROTATING BEACON REPLACEMENT

vvmihmmihusm

52,905
6,900

154,883
97,214
80,000

189,880
13,828

222,423

vsvimusmvwvivsvmm

>-\

7
10,608
74,364
34,388
4,600

31,650
22,683
36,667
58,546

6,626
85,262

mmwmmwmmmm

13,872
98,159
18,517
2,300

23,233
74,531
43,333

131,334
7,202

137,161

18. We were unable to determine the existence of the following as the asset could not be
sighted due to inaccessibility.

In Service Acquired Net Book
System Description Location Svstem No. Date Value Value

3 TONS CENTRAL SPLIT UNIT Airport 001403 07/01/19 S 5,660 S 2,123
24,000 BTU SPLIT A/C FOR COMMUTER DEPARTURE Airport 001034 03/01/13 $1,784 S -

REPLACE CONTROL BOARD AND MOTION SENSOR WITH
NEW HARDWARE Airport 001230 01/01/17 $3,404 S -

Cause: CPA lacks controls, such as oversight responsibility and monitoring, over compliance with
equipment and real property management requirements.

Effect: CPA is in noncompliance with applicable equipment and real property management
requirements. No questioned costs are presented as we are unable to quantify the extent of
noncompliance.

Identification as a Repeat Finding: Finding 2019-002.

Recommendation: CPA should adhere to property management requirements such as performing
monitoring activities to ascertain that the results of the annual physical inventory reconcile to the
property records and that sufficient details are included in the capital assets subledger to
specifically identify individual assets.

Views of Responsible Officials:

CPA's Corrective Action Plan states agreement.
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Finding N0.:
Federal Agency: U.S. Department of Transportation

COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

2020-004

CFDA Program: 20.106 Airport Improvement Program
Federal Award Nos.: All AIP Grants
Area:
Questioned Costs:

Criteria: In accordance with applicable reporting requirements, SF-425, Federal Financial Report

Reporting
S-0-

for cash status, should be supported by applicable accounting records.

Condition: For three (or 18%) of seventeen SF»425 reports tested, we noted incorrect amounts
reported for Total recipient share required and Remaining recipient share to be provided for the
reporting period ended September 30, 2020, as follows:

l Federal Award No. 3-69-0002-89 Per SF~425 Per Audit Variance

Federal expenditures
and unobligated balance 10d. Total federal funds authorized $5,293,632 S5,961,217 S(667,585)

10h. Unobligated balance of federal funds S 2,066,222 S 2,733,807 S (667,585)
10i. Total recipient share required 365,959 S 440,135 S (74,176)

Recipient share l 10j. Recipient share of expenditures

v'>v>

92,729 S 136,379 S (43,650)
10k Remaining recipient share to be rovided

l - P

Federal Award No. 3-G9-0002-91
273,230 S 303,756

1/»

S (30,526)

. . 10j. Recipient share of expenditures
Recipient share

l 10k. Remaining recipient share to be provided
S 20,040 S 24,917 S (4,877)
$ 9,959 S 5,083 S 4,876

Federal Award No. 3-69-0002-92
S 23,586 S 60,078 $ (36,492)Red iem Share ) 10]. Recipient share of expenditures

D 10k. Remaining recipient share to be provided S 51,880 S 15,388 S 36.492

Cause: CPA did not effectively monitor reports for compliance with applicable reporting
requirements.

Effect: CPA is in noncompliance with grant reporting requirements. No questioned costs are
presented as the variances do not represent Program overpayments, and reports have been
subsequently corrected.

Recommendation: Responsible personnel should perform supervisory reviews so that reports
accurately reflect the required recipient share and remaining recipient share in accordance with
applicable reporting requirements.

Views of Responsible Officials:

CPA’s Corrective Action Plan states agreement.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No.: 2020-005
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 COVID-19 Airport Improvement Program
Federal Award No.2 3-69»0O02-O94-2020
Area: Allowable Costs/Cost Principles
Questioned Costs: $24,763

Criteria: In accordance with applicable allowable costs/cost principles requirements, allowable
costs must meet the purpose of the grant to maintain safe and efficient airport operations.

Further, in accordance with the terms and conditions of the CARES Act award regarding utilities
proration, it states that for purposes of computing the United States’ share of the allowable
airport operations and maintenance costs, the allowable cost of utilities incurred by the Sponsor
to operate and maintain airport(s) included in the Grant must not exceed the percent attributable
to the capital or operating costs of the airport.

Condition: Of twenty-five samples tested, totaling $3,609,993 of a total population of
$11,114,508, the following were noted:

1. For one (or 4%), rental costs for decorative potted plants totaling $1,500 under AP-002935
dated 09/30/2020 were charged under the grant and is not a permitted use of airport
revenues.

2. For one (or 4%), utility costs of $88,640 under AP-002922 dated O8/31/2020 were charged to
the grant at 100% when only 74% appears allowable.

Cause: CPA lacks such controls as oversight responsibility and monitoring over compliance with
allowable costs/cost principles requirements.

Effect: CPA is in noncompliance with applicable allowable costs/cost principles requirements, and
questioned costs of $24,763 exist, as projected questioned costs exceed the threshold.

Recommendation: CPA should adhere to allowable costs/cost principles requirements and should
confirm that costs charged to the Program are in compliance with the terms and conditions of the
Federal award.

Views of Responsible Officials:

CPA’s Corrective Action Plan states disagreement with Conditions 1 and 2, as follows:

Condition 1 - CPA disagrees with this finding. According to the grant terms and conditions, the
grant shall be available for any purpose for which airport revenues may be lawfully used. The plant
rental service is a service provided directly to the airport and meets the requirements of the FAA
Revenue Use Policy.

Condition 2 - CPA disagrees with this finding. 100% of the utility costs claimed are for airport
Operations.
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COMMONWEALTH PORTS AUTHORITY

Schedule of Findings and Questioned Costs, Continued
Year Ended September 30, 2020

Finding No.: 2020-005, Continued
Federal Agency: U.S. Department of Transportation
CFDA Program: 20.106 COVID-19 Airport Improvement Program
Federal Award No.: 3*69-0002-094-2020
Area: Allowable Costs/Cost Principles
Questioned Costs: $24,763

Auditor Response:

Condition 1 - Airport revenue may be used for the capital or operating costs of the airport directly
and substantially related to the air transportation of passengers or property. Plant rental services
do not meet this definition. The finding remains.

Condition 2 - The terms of the CARES Act grant state that the allowable cost of utilities incurred by
the Sponsor to operate and maintain airport(s) included in the Grant must not exceed the percent
attributable to the capital or operating costs of the airport. The finding remains.
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Finding No 2020-001

Name of Contact Person: Skye Lynn L. Aldan Hofschneider

Corrective Action:

Condition 1: Resolved. CPA received updated documents from the vendor to reflect the
current prices.

Condition 2: Resolved. CPA Management concurs with this finding. CPA was not aware
that the studies were completed and was only provided a copy of the completed studies
in FY 2020. CPA has entered the audit adjustment to reflect the expense.

Condition 3: Resolved. CPA agrees with this finding. CPA has entered the audit
adjustments to reclassify the amounts to be expensed in the periods incurred.

Condition 4: Resolved. CPA concurs with this finding. The Department Manager
confirmed that the shortage in materials was a typo. The Department Manager later
certified the number of materials received matched the invoice. CPA Accounting will
verify all receiving reports to ensure that the quantities certified to be received match
up to the invoices billed.

Condition S: Resolved. CPA has required the vendor to submit updated documentation
whenever a price change occurs. The vendor has agreed to comply with the
requirement.

Proposed Completion Date: Fiscal Year 2021

Finding No 2020-002

Name of Contact Person: Skye Lynn L. Aldan Hofschneider

Corrective Action:

Condition 1, 3, 4, 5, 6, 7, 8, 10, 11: CPA agrees with this finding. CPA has implemented
oversight procedures to ensure that Procurement regulations are complied with. CPA

will create a checklist to include all RFP and IFB requirements to ensure that all

requirements are met and all documents are kept on le.
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Condition 2: CPA reviewed the project file and noted that only two vendors submitted
proposals in response to the RFP. The evaluation forms were misplaced with the
transfer of the Procurement Office. CPA has implemented an updated filing system to
ensure that bid documents are complete and kept on file per project.

Condition 9: CPA agrees that the procurement could have been done under emergency

procurement. However, the sole source justification is valid as the roofing contractor
specializes in these services. They were the original subcontractor hired during the high

roof replacement in 2006, so they are familiar with the airport roofing system. They are

also the local representative for the same material pitched roof aluminum siding in the
region. Based on conversations with the Saipan Airport Manager, CPA tried to hire
roofing contractors in the CNMI for water proofing work prior to the typhoon, but
vendors did not respond and/or did not provide quotations. For the construction
manager, they provided project oversight on the roof repairs completed in 2017. They

are familiar with the airport's entire roofing system and would not have needed extra
time to review the previous drawings prior to the typhoon repairs. For another
consultant to perform the construction management services, it would have taken them
additional time (which could result in additional expenditures) to familiarize themselves
with the previous project.

Condition 10: CPA-SA-001-19: The sole source justification for this contract does provide
the "unique capabilities" for procuring their technical services. They were the original
project manager for the initial construction of the training facility and are familiar with
the intricacies of this facility and its highly technical systems. There is no consultant in

the CNMI that knows the facility more. For another consultant to familiarize
themselves, it would take a vast amount of time due to the technicalities of the project
as well as potentially more money since consultant costs are based on hourly rates.

With the pressure from FAA for immediate repairs of the facility to ensure compliance
with FAA’s Part 139 annual live fire certification requirements, hiring an unfamiliar
consultant was not an option.

Condition 12: CPA agrees with this finding. CPA Management will comply with
Procurement regulations and provide the Executive Director's closeout reports for any
emergency procurement.

Condition 13: CPA agrees with this finding. CPA has placed protocols such as better filing
systems and filing of hard copies of all newspaper articles to ensure this does not
happen again. Additionally, all advertised requests for qualifications will be placed on

CPA’s website.

Proposed Completion Date: Fiscal Year 2022



Finding No 2020-003

Name of Contact Person: Skye Lynn L. Aldan Hofschneider

Corrective Action:

Condition 1: In FY 2021, CPA reconciled its federally funded fixed assets and compiled a

listing of federally funded assets to be removed. The grantor agency has approved the
removal of these assets from the system and CPA proceeded with the decommissioning
ofthese assets in FY 2021.

Condition 2, 4 & 9, 14: CPA has implemented additional requirements for entering
capital assets into its fixed asset system. For each asset entered, CPA includes the serial
number, VIN number, or other identification number and the specific location within the
CPA premises. CPA will include the title, percentage of federal participation, use, and

condition of the assets when entering into the system

Condition 3: Resolved. For fixed assets 000094 and 000025, CPA decommissioned these
assets in FY 2021. For fixed asset 000066, CPA decommissioned this asset in August
2021. The fencing project was not completed until FY 2021.

Condition 5: Resolved. CPA decommissioned this asset in FY 2021, as the item is not in

usable condition.

Condition 6: In FY 2021, CPA decommissioned the assets listed, except for FA 000749.
CPA will verify the status of FA 000749. If confirmed that the asset is not in service, CPA

will prepare the required documentation for decommissioning.

Condition 7 & 12: Resolved. This was an oversight. CPA will enter all approved
decommissions into the fixed asset system.

Condition 8: CPA agrees with this finding. CPA Accounting and Procurement will review
all purchases to properly determine which items should be capitalized.

Condition 10 & 11: CPA will review all assets to determine if they were replaced,
disposed, or not functioning. If confirmed, CPA will process the required decommission
forms to remove the fixed assets from the system.

Condition 13: Resolved. CPA updated the location in the subledgers to match the
physical location of each asset listed.

Condition 15: CPA agrees with this finding. CPA will review the fixed assets to determine
which items have been decommissioned.



Condition 16: CPA reviewed the project files and determined that there was a timing
issue with this grant. The final billing was paid in December 2019, but the closeout
documents for the grant were received in May 2020.

Condition 17: Resolved. CPA entered the audit adjustment to reflect the corrected
accumulated depreciation.

Condition 18: Fixed asset 1403 is located on the rooftop, the area is able to be accessed

through a ladder and the item is tagged. Fixed asset 1034 is located in the Saipan

commuter building, which is condemned. CPA will proceed with decommissioning the
asset, as it is not in usable condition. CPA agrees with the finding regarding fixed asset

number 1230.

Proposed Completion Date: FY 2022

Finding No 2020-004

Name of Contact Person: Skye Lynn L. Aldan Hofschneider

Corrective Action: Resolved. CPA agrees to the finding listed under Federal Award No. 3»

69-0002-89 and 3-69-0002-92. For federal award 3-69-0002-89, the SF-425 has been

amended to include the grant amendment. For federal award 3-69-0002-92, the SF 425

was subsequently amended to reflect the closeout recipient share.

Proposed Completion Date: FY 2021

Finding No 2020-005

Name of Contact Person: Skye Lynn L. Aldan Hofschneider

Corrective Action:

Condition 1: CPA disagrees with this finding. According to the grant terms and

conditions, the grant shall be available for any purpose for which airport revenues may
be lawfully used. The plant rental service is a service provided directly to the airport and

meets the requirements of the FAA Revenue Use Policy.

Condition 2: CPA disagrees with this finding. 100% of the utility costs claimed are for
airport operations.

Proposed Completion Date: FY 2021
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DEPARTMENT QF TRANSPQRTATION that makes the airport as self~sustaining an airport maintain a self-sustaining
as possible. The Final Policy generally airport rate structure. This is a new

Federal AVi3ti0l\ AdmiiStfiti0I1 represents a continuation of basic FAA section of the policy, which provides

policy and procedures Concerning the Airport and Airway Improvement Act of Policy_or Supplemental Notice.
use of Airport Revenue 1982 (AAIA), currently codified at 49 Section VIII, Reporting and Audit

U.S.C. § 47107(b). The FAA issued a Requirements," addresses the
AGENCYI Federal Aviation comprehensive statement of this policy requirement for the filing of annual
AdminiStIati0n (FAA) DOT in the Notice of Proposed Policy dated airport financial reports and the
ACTION: Policy statement. February 26, 1996 (Proposed Policy), requirement for a review and opinion on4 and addressed four particular issues in airport revenue use in a single audit
SUMMARY: This document announces the more detail in the supplemental Notice Conducted under the Single Audit Act,
final publication of the Federal Aviation of proposed peliey dated December lg, 31 U_5tC_ §§ 750l_7505_

Administration Policy on the use Of 1996 (Supplemental Notice). The Final Section IX, “Monitoring and
3ll’P0rl revenue and n16lnl9nBnCe Of 8 Policy includes provisions required by Compliance,” describes the FAA'5
Self-Sustaining rare Sirucnlre by the Federal Aviation Administration activities for monitoring airport sponsor
Federally-assisted airports. This Authorization Act of 1994. Public Law cgmpllance with the revenueuse
stalemem °f P°h¢Y (“Flnal P°llC}’"l W35 103-305 (August 23. 1994) (FAA requirements and the requirement for a

required P)’ the Federal A‘/latl°h Aililinrllalln AC1 Of 1994). and The self-sustaining airport rate structure and
AdmlniSlrBti0rl A\-llll0riZBll0n AC! Of Airport Revenue Protection Act of 1996, the range of actions that the FAA may
1994' and lhC°rP°r3l95 Pl'°"l5l°n5 of the Tllle Vlll °r the Federal AVlail°n take to assure compliance with those
Federal Aviation Administration Administration Reauthorizatiun Act of re,_piire;nents_ section lx also describes
Reauthorization Act of 1996. The Final 1996, Public Law 104-264 (October 9, the sanctions available tn FAA when a

Policy is also based on consideration of 1996), 110 Stat. 3269 (FAA sponsor has failed to take corrective
Comments received On two r\°tl¢e5 hf Reailrhurlzarlon ACT Or l995)- The Flnal action to cure a violation of the revenue-
proposed policy issued by the FAA in Policy also includes changes adopted in use l-equireinentt
February 1996, and December 1996, response to comments on the Proposed
which were published in the Federal Policy and Sup lemental Notice. Backgmund
Register for public comment. The Final The Final Pollcy contains nine Governing Statutes
Policy describes the scope of airport sections. Section I is the Introduction, _

revenue that is subject to the Federal which explains the purpose for issuing Four Sfatutes golfer“ H1? use of alrpon
requirements on airport revenue use and the Final Policy and lists the statutory re,Ve“u°' the AMA’ the Alrpon and_
lists those requirements. The Final authorities under which the FAA is Alrway Salty and Capacny Ijjxprlnsmn
Policy also describes prohibited and acting. Act uf 1_987‘ ‘he FAA Auth°"Z‘§l1°h Act
permitted uses of airport revenue and $9CKl0n ll. “Deflnlll0n5/Y defines of 1994' and the FAA Reaulhorlzatlcln
Outlines the FANS enforcemem policies federal nancial asslslnncev alrnnrt Act of 1996. These statutes are codified

and procedures. The Final Policy revenue nd Unlawful T9‘/9n\19 al 49 Llsc 47101‘ er Se?‘
includes an outline of applicable record- diV9fSi}?n- fS.e§n€/n ?1n(a,)Il12)E° {he A’/31A.’ Pa?
keeping and reporting requirements for 59310" lll- ‘_'APPll°ahll")’ °r the g m e .8 e ax qully an Flsca
the use of airport revenue. Finally, the Policy.“ describes the circumstances e5P°n5é_ 11")’ AC1 P‘-lhhc l-aw 97-243»
Final policy includes the FAA-s that make an airport owner or operator (hhwlho lhed at 49 Uc 47l07(bl)
interpretation of the obligation of an Suhlecl 1° thlslhlnal P°llC)’- established the genera reqm,re,ment for
airport sponsor to maintain a self- Secrmh W» 5_r3r"r°r}’ Reqlhrfrnenis use ° a“'l;1°" revenue" A5 ongfnany
sustaining rate structure to the extent f°_' the use of A“'P°n Revenuei allacte t E;.eVelme_use requuemem
Possible under the circumstances discusses the statutes that govern the lrecle P" MIC a1rP°rl °Wher5 and
existing at each airport. U56 Of llrporturevenue operators to use all revenues generate

. . . . . Section V, Permitted Uses of Airport by the HITPOI1 ‘ * * f0rIl1E Cpltal 01'
DATES. This Final Policy ls effective Revenue,“ describes categories and operating cuss of ‘he airport‘ the local

February 16’ 1999' examples of uses of airport revenue that airport system, or other local facilities
FOR FURTHER INFORMATION CONTACT: J. are considered to he permitted under 49 which are owned or operated by the

K9‘/in Kennedyi Aliiwn C°"iPlian°° U.S.C. 47107(b). The discussion is not owner or operator of the airport and
Specialist. Airport Compliance Division, lntended tn be a Complete list of all directly l-elated tn the aptnal
AAS—400, Office of Airport Safety and permitted uses but is intended to transportation of passengers or
Standards, 800 Independence Avenue, provide examples for practical property
SW-i Washington’ DC 20591, i@l@Pl‘i0n9 guidance The original revenue-use requirement
(202) 257-3725; Barr)’ l-< M°lar- Section VI. “Prohibited Uses of also contained an exception, or
Manager’ Airlmrr C°rnPlli1nC9 Division, Airport Revenue," describes categories “grandfather” provision, permitting
AAs-400- Ofllce °f Alrlmrr Safety and and examples of uses of airport revenue certain uses of airport revenue for non-
Slahdardi 30° lrld9P9hdeh°e AV9n\1e- not considered to be permitted under 49 airport purposes that predate the AAIA.
SW-Y Wa5hlhBt°h- DC 2059l- l9lePh°ne U.S.C. 47107(b). The discussion is not The Airport and Airway Safety and
(202) 25773445 intended to be a complete list of all Capacity Expansion Act of 1987, Public
SUPPLEMENTARV INFORMATION: prohibited uses but is intended to Law 100—2Z3 (December 30. 1987).

The Final Policy implements the Section VII, "Policies Regarding "substantially" as well as directly
statutory requirements that pertain to Requirement for a Self~Sustaining related to actual air transportation;
the use of airport revenue and the Airport Rate Structure," describes required local taxes on aviation fuel
maintenance of an airport rate structure policies regarding the requirement that enacted after December 30, 1987, to be
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spent on the airport or. in the case of Section 112(e), which amended the Procedural History
state ‘taxes on aviation fuel. state Anti-Head Tax Act. 49_ USC rrr response to provisions in rhe 1994
aviation programs or noise mitigation on § 401 l6(d)(2)(A), prohibits a State. Authurizanrm Act the FAA issued the
or off the airport: and slightly modified political subdivision, or an authority Proposed Policy (hr FR 7134 February
the ‘glrandfather provision. acting for a State or political subdivision 25, 1996) After reviewing an mmrrrems

T B FAA Am nnzanon Act of 1994 tmm muectmg 3 new tax tee“ or charge received in response to the notice the
git gpgszgursree sections regarding Whlch is h'hP°59d exchlslvel)’ l-‘Pan ah)’ FAA issued the Supplemental Notice on

P - business locatedrat a commercial service December 11_ 1996_ and requested
Section 110 added a policy statement 1- h ,

m Tine 49' Chaprer 471’ --Airport gigs: lgtrggfiigggazlsaj ggnlolstsaigé e further public commerit}.1(61 117121166735.

Devero memr-~ crmcernrn the - - Y December 18. 1996) At oug t eFAA
preexislfing requirement tl§at airports be unhzed for alrpml or aeronautical published both documents as proposed
as Serhsusraining as possible‘ 49 USC P‘h"P°5a5- policies, both notices stated. that the
§ 47101(a)(13)_ Title VIII of the FAA Reauthorization FAA would apply the policies in

Secnun 111 added 3 new Sponsor Act of 1996 included new provisions on reviewing revenue-use issues pending
assurance requiring airport owners or the "59 °f ah'P°1't Y9Ve“ue- Ammlg °th9T Puhhcatlah of a hhal P‘§‘hCY-

operators to submit to the Secretary and things. section 804 codifies the The DePal'tm9ht recewed 32
to make available to the public an Preexisting E‘"aht'a55\h"ahC9 based mmfnents on the Pmposed Pohcy and
annual report listing all amnunis paid revenue-use requirement as 49 U.S.C. Yeiielved 50 Commfmls 0" F-he

by the airport to other units of § 47133. Section 804 also expands the S‘-‘PPlemehtat Natl“? Cammehts were
government. and the purposes for the application of the revenue~use recelved h"9_m_ah'P°rt "Whats and
payments, and a listing of all services restriction to any airport that is the °Pel'at‘h'_§- ahhhe °Y8a"1Zat1°_h5' ttahslt
and property provided to other units of subject of Federal assistance. a“th°_"th’{5v ahd affected buslhesses and
guvernrnenr and the amount of Semen 805, codied 49 USC‘ organizations. Most of the commenters
compensation received. Section 111 also § 47107(rrn er seq" requires recipients or WP" a"P°lt °‘fVh°T5 ahd_°PaTat°F5- The
requires an annual report to the F d r . r . h Airport Council International-North

e era assistance or air orts W o are .

Secretary containing information on Subject ru the Srngle Audlrar Act to America and the American Association

airport nances’ mcluding the amuunt include a review and opinion on airport of Airport Execumies also pm‘/lded
of an revenue sur lus and the amount - - - comments 5uPP°rt1hE the 5P°h5°l'/
of cohcessiom enetfated revenue. revenue use tn smgle audit reports °PeTat°" P°5lti°h5- T“/° malm B'°"P5

Section 112(%i) requires the Secretary Uhdef SBCUBI1 4710701), the Secretary. commented on behalf of the airlines—
to establish policies and procedures that acting through the Admthisttatol of the T-he Ah Tl"ah5P0lT A550¢h1ti0T1 Of
will assure rhe prompt mu effecnvr FAA, will perform fact finding and America and the lntemational Air
enforcement of lhe revenuense conduct hearings in certain cases; may Transport Association.
requirernenr and {he requirement that withhold funds that would have The Aircraft Owners and Pilots
airports be as selsusialnlng as p(]55iblg_ otherwise been made available under Association and the National Air

Section l12(b) amends 49 USC Title 49 of the U.S. Code to a sponsor Transportation Association commented
§ 47111. “Payments under project grant including another public entity of on behalf of the general aviation and
agreements," to provide the Secretary, which the sponsor is a member entity, private aircraft owners. AOPA was
with certain limitations. to withhold and may initiate a civil action under primarily concerned with sponsorl
approval ofa grant application or a new which the sponsor shall be liable for a airport accountability and the prompt
application to impose a Passenger civil penalty, if the Secretary receives a and effective enforcement of the
Facility Charge (PFC) f0T Vi0lali0l1 Of the report disclosing unlawful use of airport revenue diversion prohibitions.
revenue-use Yequifemet sei 112(6) revenue. Section 47107(n) also includes Several port authorities. transit
authorizes the Secretary to impose civil 3 Statute of limitations that pi-event; the authorities, environmental groups. other
penalties up to a maximum of $50,000 remvery Qf funds illegally diverted public interest groups. trade
on airport sponsors for violations of the more than 51;; years after the illegal associations, private businesses and
revenue retention requirement. Section diversiun occur-5_ The Secretary ls also individuals commented on a variety of
112(d) requires the Secretary. in authorized 10 recover r;1vil penalties in specific issues.
administering the 1994 Authorization [he arnuun; of three runes the The following discussion of
Act's revenue diversion provisions and unlawfuuy diverted airport revenue comments is organized by issue rather
the AIP discretionary grants,_to consider under 49 U_5_(j_ § 463()1(n)(5)1 than by commenter: Issues Hl'8‘CllSCUSS8Cl

the amount being lawfully diverted section 471 07(0) urres the in the order they arise in the Final
pursuant to the grandfathering provision S h q . . 1 Policy. Airport proprietors and their
by the sponsor compared to the amount ecrerafy to C age: mlmmumrannua representatives who took similar
being sought in discretionary grants in late or g.neres_t On; e ammmtro any . positions on an issue are collectively
reviewing the grant application. :1 eg? W:-slgn D §e‘r’]en.‘r1res' {Retest ls referred to as "airport operators."
Consequently, in addition to the dlle “Pm t e ale 0 t e 1 ega Airlines and airline trade associations
prohibition against awarding grants to wersmn‘ are referred to as “air carriers" when the
airport sponsors that have illegally SECUOH 47107(l)(5) iml-W595 E1 Slllll organizations took common positions.
diverted revenue. the FAA considers the Of limilativ Of 5iX years after the Chile The summary of comments is intended
lawful diversion of airport revenues by on which the expense is incurred for to represent the general divergence or
airport sponsors under the grandfather repayment of sponsor claims for correspondence in commenters’ views
provision as a factor militating against reimbursement of past expenditures and on various issues. It is not intended to
the distribution of discretionary grants contributions on behalf of the airport. A be an exhaustive restatement of the
to the airport, if the amounts being sponsor may claim interest on the comments received.
lawfully diverted exceed the amounts so amount due for reimbursement. but only In addition, many comments on the
lawfully diverted in the airport's first from the date the Secretary determines original notice of proposed policy were
year after August 23, 1994. that the airport owes a sponsor. addressed in the supplemental notice.
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Those comments are not addressed restrictions. These issues are addressed specific airport, and that airport
again in this discussion. in the Final Policy, based on the FAA‘s therefore. "subject to Federal

B,

The FAA considered all comments review of the statute, its legislative assistance" under the statute. Transfers
received, even if they are not history and relevant judicial decisions. of Federal property to an airport are
specifically identified in this summary. Applicability of the revenue~use considered Federal assistance because

. . requirement under § 47133 depends on they also apply to a specic airport.
Dlsmssm“ of comment by Issue the denition of the term "Federal Planning grants may apply to a specific
1. Applicability assistance." In the absence of guidance airport or may be more general in

A hcabihty of Poke to Pvatel in the statute and legislative history, the nature. Under § 47133, the FAA
O :31 Air [ms y y FAA has relied on the interpretation considers only planning grants related

W P given to the similar term “Federal to a specific airport to be Federal
In accordance with the statutes in nancial assistance" in Federal assistance.

effeel at lhe lime it W35 Pdbll5hed- the regulations and court decisions. 28 CFR However, not all airports that
Pldbbsed Pdllq’ aPPlled hhlY lb Pllblle part 41, “implementation of Executive subject of Federal assistance are
agencies lhili had r9¢elV8d All’ grants Order 12250, Non-discrimination on the necessarily bound to the revenu

are the

e-lise
fer 3ll'P°ll deVel°Plhehl- The Pl°P°5ed Basis of Handicap in Federally Assisted assurance simply by the passage of
Pdhey lhelllded 5 Slleelhe Siaielnenl ‘hill Programs," section 4l.4(e) establishes § 47133. Established Federal grant law
ll did n01 3PPl)' I0 privately Owned the denition of "Federal financial prevents a statute from being co
-‘lll’P°l1-5 lhdl had lake" Alp grants While assistance" for all Federal agencies to modify unilaterally the terms

nstrued
of

dhdel Plll/ate °Whel5hlP- The implementing § 504 of the preexisting grant agreements absent a

Snlililenientnl Notice did nvt nititliiy Rehabilitation Act of 1973, 29 u.s.c. clear showing of legislative intent to do
H1959 Pr0Vl$l0n5- § 794. That definition is in turn subject so. Bennett v. Newlersey/470 U.S. 632

The Comments-' A Pdblle interest to the limitation of the Department of (1985), s4 L.Ed Zd 512, 105 sct. 1555.
Blbub Cbhcelhed dbbl-ll leduclhg all'P°l'l Transportation v. Paralyzed Veterans, Neither the statutory language nor its
noise and mitigating it-i l"lPa°l$ 417 us. 591 (1986) (Paralyzed legislative history indicates an i
leedlhlhehded lhel the P°llcY Shebld Veterans), which specically addressed Congress to apply § 47133 to im

ntent by
pose the

al-‘Ply l° °Pe"li°l'5 °l PllV?llel}’ °“/"ed the issue of whether certain facilities revenue-use requirement on airports
3lrPPri$- and services provided by the FAA in that were not already subject to it. By

Flhdl Pdllcyi The hew slehllbllf managing the national airspace system contrast, a recent example of
Pmvlslbh added b)’ lhe RellLhh°_rlz_ahbh constituted federal assistance. That Congressional intent to modify
Ael df l996- Edvelhlhg lhe le5"lCh°h °h decision held that the provision of air preexisting grant agreements exists in
‘he use allbdll "e"eh“e- 49 Us-C~ navigation services and facilities to §511()(14) Of the Airport and Airway
§ 47l33~ ‘lees hbl dlfferehllele belweeh airlines by the FAA did not make the Improvement Act of 1982, 49 USC App.
Pbbllel)’ el PllvalelY bwhed all'P°n5< commercial airline passenger service a 2210(3)(14)r Whleh W35 reeddled at 49
The statute aPPlle5 lb all dh'P°h5 lhal Federally assisted program within the USC 471O7(C)(2)(B)- Thel 5‘-lbseelinn.
have received Federal assistance. Under meaning of § 504_ which was added to the AAIA in 1937,

‘he AMA eenelh Pll"elel)"°Whed The FAA's interpretation of the term established requirements for the
allbhns that are available for Pbblle use “Federal assistance" is included in disposal of land acquired with Federal
are ellglble l° leeelve dll'P°l'l Section ll of the Final Policy. grants that is no longer needed for
deVelbPl'heh‘ El"ahl5- A5 3 lesdllr ah)’ Denitions. The Final Policy's airport purposes. The statute by its
Pllvalel)’ owhed allP°ll that leeelves ah denition of “Federal assistance" terms applied to an "airport owner or
Alp Elem alter Oembel l» 1996- (lhe adapts the generalized language of 28 Dpertnr lwhnl reeelves 3 Eranl before
effective date of the FAA CFR § 41.4(e) to the specific on or after December 31, 1987" for the
Reddlhdrllalldn Ael °f l996)r l5 sbbjeel circumstances of airports receiving purchase of land for airport
"1 the revenue "Se reql1lreme"l5~ The Federal support and reflects the holding development purposes. This language
applicability section of the Final Policy, of the Paralyzed Veterans decision The demonstrated a clear Congressional
Section III, is modified to reect the denition 11515 as Federal Asgjstance the intent to modify preexisting grant
expansion of the revenue-use fu]]Qwihg; agreements. The language of § 4 7133
requirement to include privately-owned (1) Airport development and noise and its legislative history lacks any such
airports mitigation grants; express direction.

. . . . . (2) Transfers, under various statutory Therefore, the FAA does not interpret
b‘ ‘glgpllcibflltg of Pglgy mlfughly no provisions, of Federal property at no § 47133 T0 lrnPOSE the revenue-U59
an "Va e y Wne “P0 S u lec 13951 to the air on 5 onsors; and requirements on an airport that was not

- P P
Federal Asslslance (3) Planning grants related to a already subject to the revenue-uSE

A5 8 ri!5\1li Of ihe Same Change in the specific airport. assurance on October 1, 1996. An
law, recipients of Federal assistance Under this denition, FAA airport that had accepted Surplus
provided after October 1. 1996. other installation and operation of Property from the Federal government,
than AIP grants, are also subject to the navigational aids and FAA operation of but did not have an AIP grant in place
revenue-use restrictions. However. the control towers are not considered on October 1, 1996, would not be
Reauthorization Act of 1996 did not Federal assistance, based on the subject to the revenue-use requirement
define Federal assistance, and the Supreme Court decision in Paralyzed by operation of § 47133. If that airport
legislative history does not provide Veterans. Similarly, the FAA does not accepted additional Federal pro
guidance on the meaning of this term. consider passenger facility charges accepted an AIP grant on or afte

perty or
r

In addition, it did not explicitly addresS (PFCs) to be Federal assistance even October 1, 1996, the airport would be
the status of airports that received though PFCs may be collected only with subject to the revenue-use requirement.
Federal assistance other than AIP approval of the FAA. As discussed below, by operation of
airport development grants before Airport development and noise § 47133, the revenue-use requirement
October 1, 1996, and therefore were not mitigation grants are considered Federal would remain in effect as long a
already bound by the revenue use assistance because they apply to a airport functioned as an airport.

s the

—
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For airports that were already subject “open and exible in specifying Two other groups supported a policy
to the revenue-use requirement on conditions on the use of revenue that that does not discourage airport
October 1, 1996, and those that become will protect the public interest and privatization. One of these suggested
subject to the requirement after that fulfill the requirements and objectives of that the FAA consider defederalization
date, the effect of § 47133 is to extend § 47107(b) without unnecessarily of airports. The comments regarding
the duration of the requirement interfering with the appropriate defederalization are beyond the scope of
indefinitely. This application is not privatization of airport infrastructure." this proceeding, because they would
explicit in the statute and reference to Id. reqirire statutory changes.
the legislative hi5i0l'}' Of the 5!-illule l5 Airport operators: A number of airport lnal Perle)’-' he Flnal Pullel’ au°Pl5
necessary to determine congressional Operators expressed eeneein that the the basic approach of the Proposed
intent and the specific meaning and guidance in the pi-Unused pniicy was tau Policy toward privatization, with some
applieatien of the statutery language ambiguous to encourage privatization language ¢hanEe§ for Clarity and
The legislative history of § 47133 makes and might discourage privatization readability. In addition, the Final Policy
it clear that Congress enacted § 47133 to initiatives‘ One operator Suggested that explicitly acknowledges the Airport
extend the durarlnn °r l-he reVenue’u5e the FAA should take a exible approach Prlvnrlzauon Pllul Prograrrr
requirement for airports that are already to the proceeds of ii privatization Guldnile 0" the Pmcesi fl" tibtaining
Subject to it_ In describing an earlier transaction when an airnorps FAA approval of the sale or lease of an

Verslnn or 5 47133‘ rhe Colnlnlhee °n concession revenues are sufficient to airport is Contained in FAA Order
Transportation and Infrastructure of the aiiuw a public owner in use some saies 5190.6a, Airport Compliance
House of Representatives stated that the Proceeds for ncnanapoi-t pin-poses he‘?lull"elnenl5< The hlnal P°ll°}’_l5 not
reason for the change was because without inc,-easing fees charged to 1nlen<ledT° ln°dlf}’ the Pl'°_¢e55 In an)’
“revenue diversion burdens interstate aeiunauiicui users and without way. FAA approval is required fer any
e°nlnlen3e even lr ‘he all"P°n ls n° continuing a need for Federal subsidy. transfer’ ‘“°l“d‘.“.g those l"".“””“ .

longer recelvlng granrs ln reC°3rnrl°n or Another airport operator suggested that government emmei The Flnal Pulley.
lhls raeh lhe hlll aPPlle5 lhe exam Snrne the financial terms of a transaction makes °.lear' however‘ that m processmg
revenue dlverslon Prohlhluon to would reflect the local circumstances in ‘"5 apphcamm for approval the FAA
*nrP°n5 rhal have 3 FAA Cerrlrleare which the transaction was negotiated wln: (al ‘Fem Proceeds from the Sale or
[modified to airports that are subject to and recommended ihui the FAA account lease as an"P°n revenue? and (ll) 9fPPl)’
Federal assistance in conference] as now for this fact in reviewing revenue lherreveue-1156 ‘requirement f|9X1lJly.
applied to airports that receive All; diversion uiaimn inl<lg_Et_lnt° ¢°35lden€llQnéhe 5PeCl3lb
grants. For the most part, these wi e » - . 5°" l l°n5 an Cnns Taln llnP°5e Y
the same airports." I-l.R. Rep. 104-714 rhsggiiag_1::nQ::\0?:a;'$;gyu[;l;posed a change in ownership of the airport.
(July 26 1996) at 38, reprinted at 1996 Fer eXan1Ple- as is noted in the Final
US Code, Congressional and airport in aigluaon .“’l“’“ such an Policy, if the owner of a single airport
Administrative News at 3675. The gcnoirrl wmgi hcaure alrpg-iieligeil-ue to l5 Selllng lhe all'P°n- ll may he
report further stated that broadening the ri?atrari1e:i;?Arit sozglngitnave tn: leves lnaPPr°Prl3re lo rerlulre r-he seller to
prohibition would “make it clear that an nexibuii the Siam“) authority to siniply return the proceeds ta the
airport cannot escape this prohibition re “ire gr hm iess rhgrn may Prlvihe hu)’el' to use r°r °Perah°n °l the

d b f i '51 Yl 8 ° airport.ircénerleyiriiliegrnyor/eeuiirrig 0 egmpliance under ‘-19 USC § 47l_O7(b), The FAA requires inn iransiei,

perverse incentive to refuse AIP grants Genera; aizlangn‘ Tlile AO.PA 1; uoeurnenr In hlnd rhe new °Peral°r l°
t i ‘iii-i and nuncc again [cncuuiagc] _C°n@9Tn_e l at l _e P” ley _El‘/es l _e all the terms and grant assurances 1n the
all airports to use available Federal lmpresswn ‘halt alrpon hr“’“nZa“°'.‘ ls a Spnnserls Eran‘ agreernenh The FAA
money to inei-ease 5iifety_ eapaeityi and rullY resolved l55ue- The AOPA hehe‘/e5 retains sufficient authority and power
reduce noise), Id that the l?°l1CY rnust _3‘/°ld_3nY through its grant assurances to ensure

Any airnnri inai had an Outstanding implication that the 1551.16.15 resoived or compliance by the new owner with 3]]

AIP grant agreement in effect on October rhar the FAA endorses Prlvanzanhnt Of its abligatiens. including any grant-
1, 1996, was already bound to the same other cornrnenrers-' Three Puhhe based obligations relating to mitigation
revenue use assurance that is contained lnreresr °l$anl_Zan_°n5 addiesfed the of environmental impacts of the airport;
in § 47133. Because § 47133 is extending lssue °r l_h'lVanZan°n h'°ni dlnhnenl to conduct sponsor audits and to take
the duration of an existing obligation, PeP5Pe°h‘/e5- A ETPPP e°n¢eYn9'l Wnh other appropriate action to ensure that
there is no conflict with the principle of Prevenhng and nlnlgallng ah'P°n T113159 the airport is self-sustaining.
Federal grant law outlined above. Suggests thin the FAA rnusr ensure that The Flnal P°h°}"5 3PPl°3eh l°

adequate funds remain available to meet privatization does not represent, as ATA
C-_Relan°n_5hlP °r_Flnrn Plnlcy r° current and future airport noise suggests, less than 100 percent
AlrP°n Prlvanzanon mitigation needs. This group compliance with the revenue~use

In the applicability and denition recommended that, before approving a requirement, The FAA agrees with the
section of the Proposed Policy, the FAA transfer, the FAA should conduct a ATA that We cannot Waive that
stated that proceeds from the sale of the thorough audit of the airport's requirement. Rather, the FAA has
entire airport as well as from individual compliance with noise compatibility committed to exercise its authority to
parcels of land would be considered as requirements, plans, and promises, and interpret the requirement in a flexible
airport revenue. The FAA also stated that the FAA should assess the way to amount for the unique
that it did not intend “to effectively bar adequacy of resources to address noise circumstances presented by a change of
airport privatization initiatives," and compatibility problems. The FAA Qwnef5hip_
that the FAA would take into account should also require enforcement The Final Policy is not an
"the special conditions and constraints mechanisms to ensure implementation endorsement of privatization and it does
imposed by the fact of a change in of noise compatibility and mitigation not resolve the policy debate about
ownership of the airport" 61 Fed. Reg. measures as a condition of the sale or privatization. FAA will continue to
at 7140. The FAA proposed to remain transfer. review the sale or lease of an airport on
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a case-by-case basis. including transfers the fees can be paid from airport permitted uses of airport revenue. That
proposed under the Airport revenue. discussion included a list of examples
Privatization Pilot Program, 49 U.S.C. It is reasonable to equate private of financing obligations and statutory
47134, created by § 149 of the FAA operators managing publicly owned provisions that had been previously
Reauthorization Act of 1996. The airports With private Owner/Operators found by the Department of
demonstration program authorizes the managingrprivately ownedfor leasefdh Transportation to confer grandfather
FAA to exem t five air orts from airports. o avoid any con usion o t e status.
Federal statutary and rggulatory issue, reasonable compensation for The Comments: Two airport operators
requirements governing the use of management services provided by the commented on this issue. One is an
airport revenue. Under the program, the ogvnerfoga privately-owcped aigport is airptarft olperator whose status ujnder the
FAA can exem t an air ort s onsor i enti ie as a permitte use o airport gran at er provisions was un er
from its obligatlions to rgpay lgederal revenue in the Final Policy. consideration by the FAA when the
grants, to return property acquired with Private airport owners may typically Proposed Policy was published. Its
Federal assistance, and to use the eXPeCI 8 return on their Capital concerns were addressed by the FAA’s
proceeds of the sale or lease exclusively investment. Such investment could be consideration of its individual situation.
for airport purposes, The letter considered a capital cost of the airport. The second commenter is airport
exemption is also subject to approval by In the case of private owners or operator already established as a

the air carriers serving the airport operators of airports who have assumed grandfathered airport operator. This
The FAA notes the eeneerns that the the revenue-use obligation, that commenter recommends that the Final

revenue-use requirement may obligation would limit the ability to use Policy continue to recognize the rights
discourage privatization. Congress the return on capital invested in the of grandfathered airports.
addressed this prospect by enacting the airport for rt1]gn;;_iRiJAort purposes. In Final Policy: The Finpli Polipys
Privatization Pilot Pro ram, which articu ar, e ex ects rivate Continues to recognize e ri o

authorizes the FAA toggrant exemptions gwners to be subject topthe ssme grandfathered airport owner?set forth at

from sections 47107(b) and 47133 to requirements governing a self~sustaining title 49 U5-C 47l07(b)(Z) and 47133-
perrnit the sponsor to use sales or lease airport rate structure and the recovery of To qualify an airport for grandfathered
proceeds for nonairport purposes, on unreimbursed capital contributions and status. the statute requires that local
certain conditions. That exemption operating expenses from airport revenue covecnants, gssuranlsesprgg/zerning laws
would not be re uired unless sales or as public sponsors. Under section pre< ating eptem er , , must
lease proceeds vgere airport revenue. ln 47I07(l)(5), private sponsors—like specifically pledge the use of airport
addition the FAA will Qgngider the public sponsors--may recover their generated revenues to support not only
unique circumstances—nancial and original investment within the six-year the airport but also the general debt
othervvise—of individual transactions in statute of limitation. In addition, they obligations or other facilities of the
determining compliance with section are entitled to claim interest from the owner or operator. However, the Final
47107(b), and this should address to date the FAA determines that the Policy is modified to reflect the
some degree the commenters‘ concerns sponsor is entitled to reimbursement requirement in the 1996 FAA
about privatization. under section 47l07(p). Any other Reautgoriiation Act that the

rofits generated b a rivate] -owned consi er t e increase in gran at ere
fl‘ Eff?“ °ft%47g?,3 Otn gémnitog girport subject to sgctign 47l3>é (after payments of airport revenue as a factor
OTISS gggrsqhgtcie irggderagvners compensating the owner for reasonable rriilitating against the award of
Assistance P pi [grOltgi1ll§ul:l}?:€§€l;l::;1;lifjl'VlCe5) discretionary grants.

By extending the revenue~use epertttingligsts of the airgert, prliizbgiityif) Nommunicipal
requirement to privately-ovtmed This interpretation is required by "Po u on ms
airports. § 47133 requires the FAA to provisions of 49 U.S.C. 47134, the Lehigh-N0I‘f1ImPr°" AlrP°"
consider 3 new issue—-the BX[€nt t0 airport privatization pilot program, Authority (LN/AA)? LNAA 3559rl9d that
which a private owner that assumes the Section 47134 authorizes the FAA to the airP°rr re‘/er"-‘H159 requirement
revenue-use obligation may be grant exemptions from the revenue-use (1095 "Dr “HOW FAA r° regulate arrP°rl
compensated from airport revenue for requirement to permit the private transactions with non-governmental
the ownership of the airport. Section operator to "earn enrnpensation frnrn parties and does not empower FAA to
47133 prohibits all spch private airport the operations of the an-pr,rt_" This on/erride ptate and local laws governing
owners or operators rum using airport exernptinn would not he necessary if t e use o airport revenue or airport
revenue for any purpose other than the section 47133 did not restrict the marketing and promotional activities.
capital and operating costs of the freedprn of the private Owner pf ii The commenter advanced a number of
airport. However, the FAA does not Federally-asgisted airport tn use the arguments as to why FAA does not have
consider section 47133 to preclude profits from the investment in the authority to restrict such transactions.
private owners or operators from being airport for nonairpprt purpr,se5_ This First, Congress has shaped the revenue
paid or reimbursed reasonable interpretation does not unreasonably diversion statute to identify financial
compensation for providing airport burden private nWner5_ because they irregularities in dealings between an
management sen/ices. Private operators, reeeive 3 benefit (in the fnrrn of either airport enterprise account and another
presently, provid; airpfort managlement Federni property added to the airpprt or unit of griverrlirzgnt. Tl-ie statutp does not
services at a num er o airports. n Federal grant funds) in exchange for contemp ate regu ation o airport
many cases, these airports are publicly assurnin the restrictions nn the use pf financial relationships with non-
owned and subject to the revenue-use their prn%"it_ government parties. Second, Congress
requirement. The private operator is did not intend the "capital or operating
providing these services under some 8' Grandfather Pmvlslons costs" language in the revenue diversion
form of contract with the public owner. The Proposed Policy included a statute to authorize a new Federal
These services are considered part of the discussion of the grandfather provisions regulatory scheme to narrow the types
operating cost of the airport owner, and of section 47107(b) in the section on or levels of airport expenditures beyond



Federal Register/Vol. 64, No. 30/Tuesday. February 16, 1999/Notices 7701

what is legal under applicable state and requirements of the grandfather the principal provider of airport's land
local law. Third. there is not a statutory provisions of the AAIA. and capital, has a legitimate claim to
requirement for FAA to regulate airport 2 D f. .t. [A. [R cash-out the value of its investments
expenditures for community events or ' e H“ Ion D "POI evenue and to use the proceeds for other
charitable contributions in the absence a. Proceeds From Sale of Airport pu;JIJ]0SeS.
of facts suggesting that such Property 6 Final Policy: The Final Policy

§.§{SL‘.‘l'ZL"£‘§Saa§'Z$}l§.f§?$IJf§.’Z§’““ The "'°P°S“‘ P°“°Y ‘"°‘"d@d §?Z§JL3l'}lZ‘§§?.Zh§aiZ”‘iL'Z‘§£‘L§§the.
The LNAA currently has a case pmceigs Ni: me Sale zfglrgoft. f disposal of airport property. Proceeds

pending before the FAA under FAR Part pfope y m B plzopgse. e. mmon 0 from the sale lease or other disposal of
13. in which certain expenditures that a"%orLrevenue' D lslmcmfn ‘gas. h all airport property are considered
LNAA characterizes as marketing and "la 8 etween progeny acquire vfntd airport revenue subject to the revenue»
promotional expenses are being allpmt revenue an Pl°P°">’ acqulre use requirement and this policy, unless
examined for consistency with the wlth other funds provlded by the the property was acquired with Federal
revenue-use requirement. LNAA‘s sponsor‘ Ir? the explanamry,stat?mem’ funds or donated by the Federal
assertions with respect to its own the cgS[,:uS?eg,ah?,'na.u,veS as had government. While proceeds from
promotional activities will be addressed 30?“. ye ‘ mc u mg mm,mgt G? disposal of Federally-funded and
by the FAA in that proceeding. To the ,6 mmon to propeny acqulred wnh Federally-donated property are also
extent that LNAA's practices were alrport revenue‘ (61 FR H38) The FAA airport revenue, these proceeds are
inconsistent with this Final Policy, 315° stated that 3 sP°_n5°r wlmld be able subject to separate legal requirements
LNAA will have an opportunity to argue to recoup any H Connflbuted to that are even more restrictive than the
that the Final Policy should not be nance the a°°1'“S1t}°“ °f a"P°", revenue-use requirement.
apgilied to itslsituationé ggzrgggsn unrelmbursed Carmel hAsdd§scussed in the P€0Pt0se<t;lhPc;1lic}’.

e enera issues o t e use 0 i t is e inition is consis en wi t e

airportgrevenue for marketing and /_41'TP°" °P9'?"f"$-' AhP°" °Pe"“°T5 language of the original version of
promotional expenses and charitable °bJ°°t9d_l° dehmhg P'°Cee‘_i5 fmm the section 47107(b). which applies to “all
donations are discussed separately Sale °f 31rP°" PYOPQT1)’ 35 3"P°n revenues generated by the airport"
below. "'-‘Veh“°- AC1/AAAE alghed ‘ha? the In addition, the Airport Privatization

The FAA is not modifying the dehhioh would reduce lhcehh‘/95 for Pilot Program, 49 U.S.C. 47134, permits
applicability of the Final Policy based airport 5P°h5°r§ 1° Pursue leghhhale the FAA to grant exemptions from the
on LNAA's other concerns. The aiTP°rt 9hde3V°r5- one 3'"P°rt 0Pel'31°r revenue~use requirements to permit a

language of section 47107(b) explicitly argued that the dehhhlh Chhshhlles 3 sponsor to keep the proceeds from a sale
states that revenue generated by the lrahsfer hf W931‘-h hum l-he t3XPY9l'5 T0 or lease transaction, but only to the
airport may only be expended for the the 3h'P°l'l 115975» and that Cities W°uld extent approved by 65 percent of the air
capital or operating costs of the airport be 1955 Willing Y0 <?°r1YrihL"9 ll) future carriers. An exemption would not be
or local airport system: it contains no airport Pr°_iECl5- Another individual required unless the proceeds from the
limiting language concerning “financial 0P9rT0r argued ihal the P0110)’ Shuld sale or lease of the entire airport were
irregularities." The statute further not PPl)’ to Property acquired Wlrh the airport revenue within the meaning of
defines expenditures for general SPOn50r'S 0Wn fhlnr-l5 nd l0 property section 47l07(b) and 47133. Since the
economic development and promotion acquired with airport revenue before proceeds from the sale of an entire
as unlawful use of airport revenue. 1982. This airport operator further airport are airport revenue, it follows
providing specific authority over argues that application of the policy to that the proceeds from the sale of
transactions that do not involve property acquired before 1982 amounts individual pieces of airport property are
transfers of airport revenue to other to a taking of airport property without also airport revenue.
governmental entities. See 49 U.S.C. just compensation and without Further, section 47107(l)(5) (A)
47l07(l)(2). This provision grants Congressional authorization. Finally, establishes a six-year period during
authority for regulation of expenditures this operator argued that the proposed whiclh sponsorsfma);1claim
for charitable and community-use denition appears to contradict a reim ursement or t eir capita an

ur oses. portion of the FAA Compliance operating contributions. This limitation
P lrlaaddition, the Congressional Handbook, Order 5190.6A (October 2, On seeking reimbursement C0\llCl be
mandate to establish policies and 1989), Paragraph 7—18, that states there avoided through the process of
procedures to “assure the prompt and is no required disposition of net disposing Of airprl properly. if I119

effective enforcement" of the revenue revenues from sale or disposal of land proceeds of sales were not themselves
use and self-sustainability requirements not acquired with Federal assistance, considered airport revenue. Through
(49 U.S.C. 47107(l)(1)) provides Air carriers: The ATA commented slcCfti0r:j4;107(R(5)(?) Congress has
statuto authorit to ado tmore that the use of air ort revenue for e ine t e ri ts 0 air ort owners an
detailehyguidanceyon pergitted and repayment of conlilibutions from prior operators to rscover thel)r investments in
prohibited uses of airport revenue. years should be limited. According to airport proéaegty for u51e for nonairport
Many airport operators have expressed ATA. reimbursements should be purposes. u ject to e six~year statute
concern over the Clifculty of permitted only when the sponsor and of limitations, the sponsor is entitled to
responding to OIG ndings of unlawful airport enter into a written agreement use airport revenues for reimbursement
revenue use without clear and specific concerning the terms of reimbursement of such contributions. Section 47107(p)
FAA guidance on permitted and before the service or expenditure is provides that a sponsor may also claim
prohibited ractices. provided. interest if the FAA determines that a

Finally. the grandfathering provision Other commenters: A public interest sponsor is entitled to reimbursement,
establishes Congressional intent to organization opposed the treatment of but interest runs only from the date on
prohibit certain airport revenue proceeds from the sale of airport which the FAA makes the
practices authorized by state or local property as airport revenue. This determination. As discussed below, the
law that do not satisfy the specic commenter argued that the sponsor. as Final Policy provides exibility to
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structure future contributions to permit AAIA. The other airport operator (the interpretation in this proceeding, the
reimbursement over a longer period of State of Hawaii) is especially concerned FAA no longer considers the analogy
time in order to promote the nancial about revenue generated by off-airport drawn in that interpretation—between
stability of the airport. The six-year duty fee shops. mineral extraction and operation ofa
limitation, which is incorporated in the N0 Other Comments Were reeeived» convention center or water treatment
l:lhal Policy‘ also addresses ATAls Final Policy: The Final Policy does plahl_ro he appr0r,rrare_ Rather‘
request for a time limit on the airport hm m°rhf}’ ‘he dehhmoh °f ah"P°\" mineral and water rights represent a
owner or operator's ability to claim revenue 35 it Perl=_1ih§l° Q“"h'P_°rT part of the airport property and
racuuprhehr for past urlrermlsurserl revenue. This definition is consistent Va1ue_ hrsr as proceeds from the

its
sale or

re uests. with FAA's Prh" h1terPrelti°h~ which lease of airport property constitute
hlhe FAA does 71°‘ awe?‘ ‘he has dened as ahP°r‘ revenue ‘he airport revenue, proceeds from the sale

suggestion that the definition is an revenues received by the @_lirPer1 ewller or lease ofa partial interest in the
unauthorized taking of sponsor property Or Operator fr0m r_em0te 8lrP_0rt parking proper-ry_i_a_ water or mineral rlghrs_
without just compensation. First, as lots, ‘downtown airport terminals, and Should also he Considered airport
noted, the definition is supported by the off-airport duty free shops. revenue’ The FAA will hm require an

1996 FAA Reah‘h°hZa‘hJh Ae‘- which After ehachheh_‘ of the onglhal airport owner or operator to reimburse
included an express provision for an re\_/enue-use reqlflremerrlr the FAA the airporr far pasr mineral royalty
exemption from the revenue use initiated an administrative action to payments used for rrorrarrporr purposes
restriction for sale and lease proceeds. require the Slate Bf Hawaii 10 "Se it$ based oh the Erie rhrerpretaoh
Second, all airport sponsors, including revenue from off-airport duty free sales However‘ ah arrrmrr owners aha

‘he ah'P°"‘ e°mmeh‘er5- V°luh‘a"i1Y lh a manner Cohslstem with Sacha“ operators will be required to treat these
agreed to their restrictions on the use of 4'/107(1))‘ In response. Congress payments as airport revenue

aihponrrevehhe when they accepted ‘““e“ded the reve.hue'use hequlremeht prospectively, starting on the
grams.“-r.arrl under ma Alp programl to provide a specific and limited bl. t. d t rrh F. r P r.

the Commenter of us pr-0per1y_ The permit up to S250 million in off-airport the FAA has always .

Proceeds from the disposal whl Shh dutyfree ales rel/enue to be used for revenue from agricultural use of airport
flow to the commenter sponsor to be construction of highways that are part of . .property as airport revenue, even if that
used for a legitimate local public the Federal~Aid highway system and . r r r d r. r th
purpose—operation and development of that are located in the vicinity of an £25223: ;Se;:r2t1e:iy?;:g:;;o;_:wn e

the wmmehterls ahP°' an-pm-t' See‘ 49 U'S‘C' §47107h)' The on the air ort ro ert The definitionThe FAA acknow edged in the statutory exemption would only be . th F. Pr P P th h
. . . . . in e ina oicywi assure att eProposed Policy that existing FAA necessary if the revenue from off airport . rt ts rh r rr b pt r

internal orders contain provisions on duty free shops is airport revenue aulm ge e u ehe I Oagricultural leases of airport property,the status of proceeds from the disposal within the meaning of the statute. dr r h r r
of airport property that are inconsistent . . . leg“ .955 D l e hrm 0 cmhpehsehohwith rhrs Final policy‘ As srrrred in the C. ROyalt1eS From Mmerl EXtré1Ctl0n it receives for agricultural use of airport

Proposed Policy, this inconsistency The Pr°P05ed Policy included h"°Pehy'
does rrpl preclude the FAA from royalties from mineral extraction on The FAA does hot Cohsider this
defining proceeds from the disposal of airport Property earned by B 5P0rl50r 85 lh‘erPTe‘a‘h'-‘h ‘P e|'e3‘e 3 ‘aklhg of
airport property as airport revenue in irlwrl revenue. airport owner or operator property. As
this Fina] policy Rarhep “the policy Airport operators: One airport discussed in other contexts, the
rakes precer-leh¢a_ and [he Orders will be operator objected to including revenue limitation on the use of airport revenue

revised to reect the policies in this ‘mm ‘he Sale 0‘ 5P°h5°|"°Whed miheralr was V°h1h‘a"l)’ “hdenakeh h)’ ‘he
srarerhehrf 31 FR 7l33_ lh addlrlohy the natural, or agricultural products or airport operator upon receiving AIP
provisions in rhe FAA internal orders water to be taken from the airport in the grants. In dditirlr the reVer1Ue5
are lh Cohfllcr Whh lhe 1996 FAA denition of airport revenue. The generated by these activities will still
Reauthorization Act. Because of this hl-lera‘°r §‘a‘ed ‘h3_‘ ‘he 1'e‘eh‘l°h °‘ °‘f"_‘° ‘he 5P°h5°' ‘er "5 “Se foha
statutory Conflict‘ the FAA car-mar mineral rights as airport property would legitimate ‘local governmental activity,
continua to apply rherhr represent a windfall to the airport at the the operation and development

sponsor's expense; that the Proposed airport.
b. Revenue Generated by Off-airport policy is contrary re congressional

P'°PehY intent and that it would take, without ' er ssues
The Proposed Policy defined as compensation, valuable property rights The Final Policy includes a

of its

airport revenue the revenue received for from the sponsor. The operator also discussion of the requirement of 49
the use of property owned and cited a prior decision where FAA U.S.C. § 40116(d)(2)(A). This provision
controlled by a sponsor and used for concluded the production of natural gas requires that taxes. fees or charges first
airport-related purposes, but not located at Erie, Pennsylvania, does not serve taking effect alter August 23, l994,
on the airport. either the airport or any air assessed by a governmental body

Airport operators; The ACI—NA/ transportation purpose. The royalties exclusively upon businesses at a
AAAE and two individual airport generated by such production were commercial sen/ice airport or upon
operators objected to this definition of determined to be outside the scope of businesses operating as a permittee of
airport revenue. The ACl—NA/AAAE the revenue-use requirement. the airport be used for aeronautical, as
stated that revenues received from off- Fina] Policy: The Final Policy retains well as airport purposes. This addition
airport activities should ordinarily not the proposed definition of airport is included, at the suggestion of
be counted as airport revenue. One revenue to include the sale of sponsor- commenter, to comply with the

B

airport operator argued that this owned mineral, natural, agricultural statutory provision, which was enacted
definition is inconsistent with the products or water to be taken from the as section 112(d] of the 1994 FAA
statutory denition of airport in the airport. On further review of the Erie Authorization Act.
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3. Permitted Uses ofA1'rport Revenue Supplemental Policy, focusing instead The Final Policy: The FAA has

a, Promotion/marketing of the Airport on the discretion of the airport operator modified the provisions on permitted
to use reasonable businessjudgment to uses of airport revenue in regard to

Congress» in rne‘FAA Anrnerizenon determine potential benefits to the promotion and marketing in the Final
Aer er 1994' Perrnnred the use °r 3"'P°n airport. Several airports concurred with Policy. The FAA has applied the
revenues fvr Prvmetien of the airiwrl by the ACI—NA/AAAE position, and one sections 47107(b) and 411010) to
eXPre55lY Pr°nlbning Hnse 9r an'P°n airport operator added thatjoint- determine to what extent various kinds
revenues r°r general eennemre marketing expenses, if reasonable and and amounts of promotional and
de"el°P'nenr- mfrrkerrngi and clearly related to aviation, should be marketing activities can be considered
Pr°rn°n°na1 aenvlnes unrelated ‘° considered an operating cost of the legitimate operating costs of the airport.
airports er arrP°rr 5Y5ren15-H The airport. The permitted uses of airport revenue
Suilplemetl Prnpesed P°rreY erred The AC1/AAAE and several for marketing and promotion are split
tnis law and recognized lnat many individual airport operators commented into two paragraphs, V.A.2 and V.A.3..
alrpon Fponsnrs engage ‘n some form °f that an airport cannot be distinguished in the Final Policy—one addressing
Pr°'n°n°na1 eff9n' to encourage use °r from the region served by the airport. costs that may be fully paid with airport
the nlrpxt anndlncreas lnse levlel of 1 ACI/AAAE commented that the policy revenue, and one addressing costs that
seW,lce' cc,“ mg y’ f e, “PP emenm should permit reasonable spending for may be shared. The issues of general
Notice provided that [a]irport revenue* ,6 A‘ marketing of communities and regions economic development, direct subsidies
miy usgn fotr d [oss of t, because airports are not ultimate of air carriers, the waiving of fees to
ac W1 ‘es nee e “war Pnmw mg destinations of passengers. Therefore, airpon users and airport participation in
public and industry awareness of airport

facilities and services’ and salary and a reasonable attempt to increase further addressed in Section VI.
expenses of employees engaged in . . . h

airport operators must be free to make airline marketing and promotion is

fr "S t mote air Service at the revenues by investing int e promotion The Final Policy provides. under
e. 0 r_t_.[? glopp 66470 of their community a destination. V.A.2, that expenditures for the
aniggwever me preamble to the Some airports specically opposed promotion of an airport, promotion of
supplemental Notice stared that the ATA's suggestion of a cap, described new air service and competition at the

promotional/marketing expenditures below‘ 3il"Pf)fli and marketing of airport

directed toward regional economic Air carriers: In its comments to the services are legitimate costs of an
development‘ rather than specically Supplemental Notice, the ATA airport soperation. These expenditures
toward promotion of the airport‘ would mentioned the concept of 2lrl'8XlI\'lLll'l’\ or may be financed entirelyrwith airport
not be Considered a permitted use of cap under which expenditures would revenue, and the expenditures may
airpon revenue’ in addition‘ the FAA be considered reasonable, but would include the costs of employees engaged
proposed to prohibit the use of airport apply it to efforts to promote the in the promotion of airport services. In
revenue for a direct purchase of an services of the airport itself. The ATA addition, cooperative airport-airline
Service or subsidy payrnonr to air would have the policy prohibit entirely advertising of air service at the airport

carriers because the FAA does not rne use °r alrP°rr revenue rer '-he ma)’ be nanced Wirn arrP°rr revenue’
romotion of re ional develo ment, with or without matching funds. Theconsider these payments to be capital or P Er P

operating costs of the airport because “expenditures by an airport to FAA is prepared to rely on airport
Airport operators; ln their con-rrnonis promote local or regional economic management to assure that the level of

in the original proposed policy‘ AC1, development—as opposed to the expenditures for such purposes would
NA/AAA]; requested ihai FAA osiapiisn services and functionality of an be reasonable in relation to the airport's
3 "Safe harbor-_" or a maximum dollar airport-should not be considered specic financial situation. In addition,
amount (perhaps based on a percentage legitimate airport costs." in regard to cooperative airport-airline advertising of
of airpori co5i5)_ under which an airpon cooperative orjoint-marketing expenses, air service must be conducted in
Could Spend airpon revenue on certain the ATA focused on airport compliance with applicable grant
promotional and marketing activities participation in joint-marketing of new assurances prohibiting unjust
Greaier peroeniage amounts would be airline services, suggesting that these discrimination in providing access to
allowed for me cons of airpoi-pspecific activities be limited to a 60~day the airport.
aoiivirie5_ while lower arnonnis would promotional period. ATA also warned For other advertising and promotional
be allowed for-ioini efforts for against abuses of cooperative marketing. activities, such as regional or
campaigns and organizations that have in particular programs that result in destination marketing, airport revenue
broader‘ regional rnarkeiing mi55ion5_ promotion of a particular airline. may be used to pay a share of the costs

Several airport operators supported The ATA rejected the airport position only if the advertising or promotional
this “safe harbor“ concept in their that use of airport revenue to fund material includes a specific reference to
comments to the docket for the original regional promotional activities is the airport. The share must be

Proposed Policy. One such commenter, acceptable, because airports themselves reasonable, based on the benefits to the
without reference to ACI/AAAE‘5 are not destinations. They stated, airport of participation in the activity.
remarks, suggested a cap of 5% of an "[l]ocal governments that are also The FAA construes the prohibition on
airports budget as a “safe harbor" for airport sponsors should not be “use of airport revenues for general
marketing expenses that are not directly permitted to pass off local and regional economic development, marketing, and
related to the airpon or airport system, promotional activities in order to charge promotional activities unrelated to
Furthermore, this commenter would such costs to an airport. Indeed, many airports or airport systems‘ to preclude
limit the use of airport revenue to a civic organizations and chambers of the reliance on airport management
maximum share of 20 percent of the Commerce undertake such activities judgment to support the use of airport
overall cost of any joint-project budget. directly, since continued economic revenue for general destination

AC!/AAAE did not pursue the development directly benefits the local advertising containing no references to
concept of “safe harbor" in their businesses that constitute such the airport. Likewise, the prohibition
comments to the docket for the organizations." precludes adoption of a safe-harbor
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provision for general promotional only from the date the FAA determines appropriate. One suggested a de
expenses. that the sponsor is entitled to minimis standard; another proposed a

Except as discussed above, the Final reimbursement, pursuant to section “safe harbor" based on a percentage of
Policy does not limit the amounts of 47l07[p). The FAA interprets these the airport's total budget. Another urged
airport revenue that can be spent for all statutory provisions to apply to that airport owners/operators be
permitted promotional marketing and contributions or expenditures made allowed leeway to make contributions of
advertising activities. The FAA expects before October 1, 1996, so long as the airport funds, in reasonable amounts
that expenditure of airport revenues for claim is made after that date. and consistent with the local
these purposes would be reasonable in If an airport is unable to generate circumstances, and to use airport
relation to the airports specific sufficient funds to repay the airport property for charitable purposes on the
nancial situation. Disproportionately owner or operator within six years, the same basis,
high expenditures for these activities Final Policy permits repayment over a Other airport operators commented
may cause a review of the expenditures longer period, with interest, if the that the Final Policy should give
on an ad hoc basis to verify that all contribution is structured and comparable treatment to the use of
expenditures actually qualify as documented as an interest bearing loan airport funds and airport property for
legitimate airport costs. Examples of to the airport when it is made. The community goodwill by recognizing the
permissible and prohibited interest rate charged to the airport limited use of airport revenue to support
expenditures are included in the Final should not exceed a rate that the charitable and community organizations
Policy itself. sponsor received for other investments as a legitimate operating cost of
b R . b {P C .b . at the time of the contribution. airport.

the

elm ursemem 0 ast mm mums D t. f A. tR t Azr carriers: Air carriers did not
The P|'°P°5ed P°li°Y Peimmed 3i1’P°n 0' o.na Ions 0 UPI.“ eve.nue O comment specifically on charitable

revenue to be used to reimburse a Chamf"‘ble_/Communuy Service contributions, although they
sponsor for past unreimbursed capital or Organlzamms commented extensively an the use of
operating costs of the airport. The The Supplemental Proposed Policy airport property for mmmunity
Proposed Policy did not include a limit addressed the use of airport property for charitable pui-poses Generallyt

or
he air

on how far back in time a sponsor could public recreational purposes, and barriers suggested that use of airport
go to claim reimbursement, in addressed the use of airport funds to property shnuld be subject tn strict
accordance with the law in effect at the support community activities and for conditions to avoid abuss
time. In addition, the Preamble noted participation in community events. The Other commenters: An advocacy
that the FAA had not to date permitted FAA proposed that the use of airport group in support of a particular
a sponsor to claim reimbursement for revenue for such donations would not commented that, in order for an

airport
airport

more than the principal amount actually be considered a cost of operating the to be as self-sustaining as possible, the
contributed to the airport. The FAA airport, unless the expenditure is use of each income dollar is critical, and
requested comment on whether the FAA directly related to the operation of the that federally assisted airports must be
should permit recoupment of interest or airport. For example, expenditures to fully responsive to the citizens of the
an inflationary adjustment or whether, support participation in the airport's community by providing information on
in the case of contributed land, federally approved disadvantaged the use of airport funds.
recoupment should be based on current business enterprise program would be Fina] Policy: The Final Policy
land values considered permissible as supporting a generally follows the approach of the

Airport operators: ACI-NA/AAAE use directly related to the operation of Supplemental Notice. Airport funds
and a number of individual airport the airport. In contrast, expenditures to may be used to support community
operators supported recoupment of support a sponsor's participation in a activities, or community organizations,
interest or ination adjustment on community parade would not be if the expenditures are directly and
previous contributions or subsidies to considered to be directly related to the substantially related to the operation of
the airport. operation of the airport. the airport. ln addition, the policy

Air carriers: The ATA objected to the Airport operators: ACl—NA/AAAE provides explicitly that where the
Proposed Policy and commented that contended that the expenditure of amount of the contribution is minimal,
recoupment should be subject to a airport revenue for community or the airport operator may consider the
number of requirements to prevent charitable purposes is appropriate and "directly and substantially related to air
abuses. should be recognized as legitimate. transportation" standard to be met if the

The Final Policy: After the proposed Airports, regardless of their size, type, contribution has the intangible benet
policy was isiued. Congress Bnaled and certification or lack thereof, are of enhancing the airport's accep
legislation to limit the use of airport important members of their local local communities impacted by
revenue for reimbursement of past communities and. therefore, must be airport.

tance in
the

contributions, and to limit claims for able to maintain their prominent, highly Expenditures that are directly and
interest on past contributions. 49 U.$-C. visible roles in their respective substantially related to the operation of
§§ 47107(l)(5), 47l07(p). The Final communities, Airports are regarded by the airport qualify inherently as
Policy incorporates these statutory their communities as local business operating costs of the airport. The FAA
provisions. Based on Congressional enterprises and, consequently, are recognizes that contributions for
intent evidenced by the legislative expected to contribute to local non- community or charitable purposes can
history of these provisions, airport profit charitable concerns in the same provide a direct benet to the airport
revenue may be used to reimburse a manner as other local business through enhanced community
sponsor only for contributions or enter rises. acceptance, but that benefit is intangible
expenditures for a claim made after individual airport operators generally and not quantiable. Where the amount
October 1, 1996, when the claim is supported the position of ACl—NA/ of the contribution is minimal. the value
made within six years of the AAAE, although some individual of the benefit will not be questioned as
contribution or expenditure. ln operators acknowledged that some long as there is a reasonable connection
addition, a sponsor may claim interest limitation on the expenditures may be between the recipient organization and
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the benefit of community acceptance for passenger fees and other airport OMB Circular A~87. To ensure,
the airport. revenues are widely eligible to fund a however, that indirect costs are limited

llllwever. ii there i5 no Clear range of airport surface transportation to allowable capital and operating costs,
relationship between the Charitable Or modes, including public transportation. the FAA proposed to apply certain
community expenditure and airport The FAA also received extensive general principles and prohibitions to
operations, the use of airport revenue comments on providing airport property the allocation of costs. The
may be an eXpendiiUre for the benefit Of for use by transit providers at less than Supplemental Notice did not limit
the community, rather than an operating FMV rents. These comments are significantly the development of local
Cost of the airport The different addressed separately below. cost allocation methodologies, or
treatment of the use of airport funds Final Policy; The Final Policy has interfere with the applicafign of
(dire payments T0 Charitable rllll been modified to provide guidance on Generally Aggepted Accounting

;2:1i$:?:‘;’.:;ii?;‘a;;1"ii.*:‘§§§‘: ztfpzii;.€.:;';’.°;::::£r.§31;*:.‘1a'»::" W-‘“’.:":‘» in us reco nize s an ar s.
le8SeS for Charitable Or community Final Policy states that airport revenue In llhgsnplsllenqental Notice, the FAA
Pl1YP°$@$) is grvllrlded in the aPPli¢able may be used for the capital or operating stated that it would expect that a
laws: the revehuehse requhemeht C055 Of 5\1Ch 8 Projecl if ii C311 he Federally approved cost allocation plan
(ielioh 47107(b))Y WhlCh E0‘/erns the considered an airport capital project, or that Cljfnplied with OMB (jlrgnlar A_87
use of airport funds, provides far less is part of a facility owned Or operated or other Federal guidance and was
exibility than the requirement for a by the airprm Sponsor and directly and Consistent with GAAP would be
self-sustaining rate structure (section Srrhsiaririally relaied to air reasonable and transparent. and would
471ll7(8)(13))» Which alJPli95 I0 the 1159 transportation of passengers or property, generally meet the requirements of
°fE:aQI§;}1§sr%!§i)rgr'nitted and prohibited relying dir?<:§tly71;l)\7t(ll]e statutory section 4710701). However, the use of a

an ua e o . "

exrknditures included in the Final Ags iii example. melrrmr Policy E§Z1§§liyr§i’!’§Zli‘i§f§SZil,‘§Yf§Y1'l'.1‘§i§’"
P°hCy' Summarizes the FA-A's d9f3l5l°h °h the particular cost item allowable under
d. Use of Airport Revenue to Fund Mass use of alrlmrl re‘/ehhe_ l°_hnah¢e that guidance would be in violation of
Transit Airport Access Projects ghhsguchhh °l£ the 'altl_l1hlil1’:_iW@9€\ the airport re\leqlie retejntioriil

- ah “M1599 h 9"" 1°"? "Pl" ah requirement i a ocate to t e airport.W
Circumstances in which an air 5Y5teh1 exlehswh hlhhlhg P35‘ the required specifically that indirect cost

pun airport In that decision the FAA ll l- b l‘ d ' l ll
sponsor could provide airport property i d th f - ' a Oca “ms e app la Cons“ en

. . approve e use 0 airport revenues to ii an rs i lhll th f k t l l U. t across ep men 0 esponsorlng
Z eiiiorla-llhgglinarleinglilgeplhoa 052151 Pa)’ f°l' the actual °_°5l5 lhclmecl f°T government agency, and not unfairly

P pp P 5h'“Chh'e5 and ecl‘hPl'h9ht assoclated burden the airport account The general
P l' did t dd tli f '1' t - - - - » - ‘
rgvgzle ‘lo Ifllzazncertelji Cozslliglign 5?]. Wlfjh ah a"P°rt izrmlhal bllhldlhg Slam)" sponsor cost allocation plan could not

an a connector etweent e air ortt -1 f -l-t- Th K - h P result in an over-allocation to an
vvggslialsicé e Coinlzgis owe‘/er 5tah°h ahd the BART h"9- The enterprise fund. In addition, the sponsor

- .T 5 smlcmres and °‘l‘"Pm9h‘ were l°°aled would have to charge comparable users,
Airport Operators‘ we alrpon entirely on airport property and were h i - is f i d- i

operator? sulnponed the use uffalrpon designed and intended exclusively for fnefcfggifafiioiigis‘ or n Rec
revenue ort e construction o transit . -

facilities. One commenter stated that an use of import hassengers‘ The BART I-ash)" the shPPl9memal Nhhce
“P0,, should be Wmmed to use lrlszsollrteerldrlg proposed to prohibit the allocation of
air ort revenues and assets to rovide . p g. Eehelal Costs °f the 5P°h5°rihE
mags transit service lu un_an.pgrl from the ah'P_'°n ahd lhchlded deslgh government to the airport. However. this
Commercial uSes_ Another Commenter feat‘-"95 t° dé5°°‘él'aE9 :59 h)’ thmugh prohlbmon would not affect direct or
referred to lne Alp l.landb°uk_ FAA Passhlsgegg n:5‘:he°;/iplefieetermined indirect billing for actual services
O d 5i90_33A 555_ h~ h ~d mhsl er °' 1 provided to the airport by local
AlP€;roject eligiléility fbvr rbcpidliildlrisiits that the Posslbmty of mqdemal use by go‘/erhmehh
facililieS_ h_°ha"P°n Passehgersghh hm Pfieclude Airport Operators: Generally, airport

Air carriers: Air carriers did not ?"P°" ""’°““e5 mmf ilmg ll” §° operators agreed with the proposal to
specifically discuss the use of airport lhahce 100 Percent O t e D‘ “W159 . acknowledge that the allclloh Of
revenue to finance transit facilities. ehglblii Cost Items‘ For .purp°sfs.°f this lhdlre C0515 35 allllwable under 49
However, as discussed below, they analysis‘ the FAA l°°g§'d,“°d a_“,pun USC § 47107(l>). and 10 Pr0ViCle that "0
objected to providing airport prnpeny passengers to inc u e airport VlSlI0l‘S nanlcnlal. allocation methodology,

for transit facilities at nominal lease and employees Working at the anion‘ including OMB Clrlllar A-87- he
rates)‘ 4. Accounting Issues l"9‘ghTed-

Ot er Cammenters: wo commenters ne airport operator requeste t e

representing transit operator interests 3' Principles for Aumanon of lhduect FAA to further clarify that it is not
supported the expenditure of airport Costs imposing on airport sponsors all of the
revenues to nance transit facilities. A Based on the comments to the specic elements of OMB CircularA—87.
transit operator stated that in order to Proposed Policy, the FAA addressed the The operator was concerned that the
create a better balance between transit principles of indirect cost allocation in statement in the Supplemental Notice
and highway interests, transit facilities its Supplemental Notice. The that the FAA “believe[s] the specific
should be totally eligible expenses, paid Supplemental Notice made clear that principles identified by the OIG are an
for in the same manner as other road the allocation of indirect costs is appropriate construction of the revenue
and parking enhancements. A transit allowable under 49 USC § 47107 (b), and retention requirement" may lead to
trade association urged the FAA to take that no particular method of cost confusion over whether adherence to
appropriate actions to ensure that allocation will be required, including OMB Circular A—87 is mandatory for
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allocating costs to be paid by airport does not mean that an airport sponsor appropriate allocations for fire and
revenue. must actually bill all of its General Fund police stations that do not serve the

Several airport operators were agencies for certain municipal costs in airport exclusively. The airport operator
concerned that the FAA would not order to be able to charge such costs to proposed that policy explicitly permit a
accept the allocation of costs in its airports. All of those airport sponsor to allocate costs based on the
accordance with a Federally-approved proprietors that expressed concern over intended purpose and value of the
cost allocation plan, but could review this proposed policy generally station to the airport, not its actual use.
the plan to ensure that allocation of commented that this issue was The airport operator argues that a more
specific cost items meet the special considered and rejected by the exible approach could better
revenue retention requirements‘ For Department of Transportation in the implement the applicable statutory
example, one airport operator Second Los Angeles Intemational provision that prohibits “direct
commented that the Fl-\A's approach Airport Rates Proceeding, Docket OST— payments or indirect payments, other
would impose on airport sponsors 954474, According to the airport than payments reecting the value of
burdens and requirements in excess of proprietors, the DOT recognized that in services and facilities provided to the
the detailed requirements of OMB- many cases sponsor agency operations airport."
Circular A~87, which are designed to are paid from a common General Fund, Airlines: ATA supports the proposed
ensure a reasonable and consistent cost Under those circumstances, it is policy clarication that no particular
allocation system, The airport proprietor illogical and unnecessary for one cost allocation methodology for indirect
proposed that such compliance with a General Fund agency to bill another costs isFpreferred.
federally-approved cost allocation plan General Fund agency for municipal The 17151 P0111?’-' The Final POHCY
be considered sufficient to satisfy the services, reects 3 different and simplied
revenue retention requirement. One airport operator proposed mat approach to indirect cost allocation that

Another airport operator proposed the word "equally" be removed from is intended to facilitate development of
that the FAA revise the policy to clarify V11_B_4 of the proposed policy‘ The permissible cost allocation plans and
that a specific cost, as opposed to a type commenter urged that the FAA allow the review of those plans in the single
of cost, cannot be treated as both a airport sponsors the flexibility to audit process. The Final Policy specifies
direct and an indirect cost, The airport allocate costs to various users on a that the cost allocation plans must be
operator offered as an example a city- reasonable, equitable basis relative to consistent with Attachment A of OMB
owned and operated airport at which the benets received, even though Circular A-87. Attachment A sets forth
some police services are provided by specific users may sometimes be treated general principles for developing cost
officers assigned exclusively to the differently. Returning to its example of allocation plans. Those principles are
airport and other services are provided police services, the commenter essentially a restatement of the
by general duty police officers. The suggested that if the sponsor chooses principles proposed in the
commenter suggested that it should be not to charge a housing authority for Supplemental Policy. By referring to
permissible to charge the airport for the costs of a special police unit assigned to Attachment A, the Final Policy
officers assigned exclusively to the that authority, it should be of no establishes a standard that is well
airport as a direct cost and to charge for concern to the FAA as long as those understood by airport cost accountants
the general duty officers as an indirect costs are not then charged to the airport. and by airport operators’ independent
cost allocationl Another airport operator argued t at auditors. The Final Policy does not

Additionally, this commenter each of its proprietary departments are require compliance with the other
proposed revising the policy to clarify unique and governed by different City attachments to OMB Circular A-87,
that costs that are chargeable to one city Charter provisions; that they make which include more rigid requirements
department on a direct basis may be different uses of city services; and have and defines categories of grant recipient
charged to other city departments on an different financial arrangements with costs that are eligible and ineligible for
indirect basis. The airport operator the sponsor's general fund. This reimbursement with Federal grant
offered an example in which Police are commenter argued that treating the funds.
exclusively assigned to a city-owned departments the same for cost allocation The Final Policy continues to specify
airport, but are not exclusively assigned purposes because the departments are that the costs allocated must themselves
to other city departments. The enterprise funds would. therefore, serve be eligible for expenditure of airport
commenter argued that it would be no valid urpose. revenue under Seclitm 47107(b)-
reasonable to charge the airport for Severallairport operators disagreed Attachment A to OMB Circular A487
police services as a direct cost, and to with FAA's proposed policy to prohibit provides principles for cost allocation
charge the other departments as an the indirect cost allocation of general methodologies. The cost items that may
indirect cost allocation. costs of government. Several be charged to airport revenue are

Several airport operators were also commenters stated that the proposed determined by the requirements of
concerned that the supplemental policy policy would reverse longstanding section 47107(b). Therefore, sponsors,
implied that a local cost allocation plan practice at many airports and could be and the FAA, cannot rely solely on
must provide that all users for a service inconsistent with federally-approved compliance with OMB Circular A—87 to
be billed equally. For example, AC!-NA cost allocation plans, which provide for assure that the costs items charged to
and AAAE suggested that the the allocation ofa share of indirect costs the airport in a Federally approved cost
requirement for consistent application of various local government functions. allocation plan are consistent with
should be interpreted to require the One airport operator argued that there is section 47107(b).
local government to go through the no statutory basis for prohibiting the The Final Policy continues to specify
exercise of assessing indirect costs allocation of general costs of that the airport must not be charged
against all governmental departments, government, other than costs for directly and indirectly for the same
including those wholly funded by that particular identified services. costs. The FAA is not persuaded that
governmental entity. Likewise, an Finally, one airport operator the example of police services offered
airport operator requested that the FAA commented that the proposed policy by an airport sponsor requires a
clarify that the supplemental policy does not sufficiently clarify the modication of this requirement. This
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provision is not intended to preclude While the FAA may presume that justified as a cost of the airport because
both the direct and indirect billing in enterprise funds are comparable to each the legislative and executive branches
the situation cited by the commenter~ other, an airport sponsor is free to have direct, tangible oversight and
where police services are provided to demonstrate that particular enterprise control responsibilities for the airport,
the airport on both an exclusive-use and funds are sufficiently different in and their activities provide direct
a shared-use basis. In the cited example, material ways—such as the way they benefits to the airport, such as in the
it would be preferable to bill for police consume sponsor services or their areas of funding, capital development,
exclusively assigned to the Airport on a overall financial relationships with the and marketing.
direct cost basis. It would be impossible, sponsor—to justify different practices in In addition, under the Final Policy.
however, to bill for the shared-use charging for indirect costs. The Final the costs of shared-use facilities must be
police without engaging in some form of Policy does not further define allocated to all users of the facility, even
indirect cost allocation. The FAA did comparability because decisions on if the original purpose of constructing
not intend the supplemental policy to comparability will depend on the the facility was to provide exclusive use
preclude treatment of police services as specific circumstances of a sponsor. The or benefit to the airport. While a

both direct and indirect costs in these Final Policy also explicitly permits the sponsorowned facility may have
circumstances, only to preclude double allocation of general costs of originally been established for the
billing on both a direct and indirect government and central services costs to benefit of the airport, the FAA believes
basis, for the same police costs. the airport, if the cost allocation plans that the purpose of the facility can

Similarly, with respect to the second meets the Final Policy's requirements, change from time to time based on local
example of police son/ices where the As specified in the Fina] Policy, circumstances and that allocation of
airprt reCeiVeS 8XCl\1SiVe‘uSe p0liC€ however, the allocation of these costs to costs should be based on current
services and other sponsor departments the airport may require special scrutiny purpose, as well as use, The FAA may
l'BCBlVe shared-L156 P0liC€ SBrViCeS. the to assure that the airport is not being consider a number of factors in
FAA did not intend the Supplemental burdened with a disproportionate share determining current purpose, including
Nlltie t0 Pr9Cll1Cl8 disparaté billing of the allocated costs. current use, design and functionality.
methodologies. Inherent in Attachment In addition, the FAA continues to b St d d fD t f f th
A is that comparable units of a recognize that use of airport revenue to . an at O ocumen a wn .0’ eReimbursement of Cost of Services andsponsorin overnment makin pa some ex enses not normall . . . .

comparablgeguses of the sponso§'s cofisidered ts be allowable p\.ll‘S)fl8X‘ll to Conmbutmns to Government Emmes
services should have costs allocated and OMB Circular A—87, such as fire and In its admlnlstratmn Qt alrl-‘Urt
billed in a comparable fashion. The police services, is consistent with the agreements» the FAA is not n°rmanY
clarification noted above should address revenue retention requirement. If such Concerned With the internal
this situation as well. In the second costs are allocated as an indirect cost in management Or a¢¢°l-lnting Prlmedures
example sited, the FAA would consider accordance with the Final Policy, they used 5)’ alrP°rt °Wners- As a matter °t
the sponsor departments receiving will be considered by the FAA as P°ll¢y and Pr°C9d\1r9~ the FAA has
shared-use police services not to be acceptable charges. Conslstently required that
comparable to the airport receiving The Final Policy is modified to permit reimbursement Of Capital and operating
exclusive use police services. the allocation of certain categories of a C0515 Of an airP0l't rnade by a

The Final Policy also provides that sponsor's general cost of government as government entity must be clearly
the allocation plan must not burden the an indirect charge to the airport. Such Suppnallle and dcllmenledv
airport with a disproportionate share of charges include indirect expenses of the Neither the Proposed Pollc)’ nor the
allocated costs, and requires that all Ofce of Governor of a State, State sllPPl9l'nental Notice explicitly
comparable units of the airport owner or legislatures, offices of mayors, county discussed a standard 0f d0C\1m9ntatl0n
operator be billed for indirect costs supervisors, city councils, etc. An that must be aChiBV9d f0r a 5P0rl50r to
billed to the airport. The FAA is airport owner's or operator’s central Clalrn relmbursement far 5erVlC<->5 and/Or
unwilling to accept the suggestion that service costs may also be allocated to Cnlribunns it Provided to the airport
comparable users of a service may the airport. The Final Policy species l'l0WBVBr. event-5 subsequent t0 the
sometimes be treated differently for that allocation of these categories of issuance Of both d00\1m8nt$ indiCaI9 a
billing purposes, so long as the costs costs to the airport may require special need for FAA to provide specic
attributed to one unit of government are scrutiny to assure that the airport is not guidance On the Standard of
not then charged to the airport. The being burdened with a disproportionate d0C\1rnentati0n that will support the
FAA believes that such practices would share of the costs. expenditure of airport revenues.
result in an unfair burden being placed The FAA proposed to prohibit the In the examination of a possible
upon the airport simply because of the allocation of all general costs to the diversion of airport revenue by the City
airports ability to pay. airport on the grounds that the payment of Los Angeles at Los Angeles

his provision, however, is not of such costs with airport revenue International, Ontario, Van Nuys and
intended to require a sponsor's General would be inconsistent with the purpose Palmdale Airports (FAA Docket No. 16-
Fund activities to bill other General of the revenue use restriction—to avoid 01-96), the FAA reviewed the
Fund activities for indirect costs that are subsidy of general sponsor underlying documentation which the
properly allocable to those activities, if governmental activity. It is clear from City of Los Angeles offered to support
the airport is billed, The policy is clear the comments that airports routinely the payment of approximately S31
that comparable billing for services is pay for a share of the general costs the million in airport revenue to the Los
required only for comparable users, legislative and executive branches of the Angeles‘ general fund as the

Enterprise funds need not be treated governmental unit of which the airport reimbursement of sponsor contributions
as comparable to units of a sponsoring is a part under cost allocation plans and services provided to the airport. In
government financed from the sponsor's prepared in accordance with GAAP. the Director's Determination dated
general fund, and comparable billing Further, the comments demonstrate that March 17, 1997, the FAA stated its
between enterprise funds and other the payment of legislative and executive standard of documentation to justify
units of government is not required. branch costs by airport revenue can be such reimbursements. Accordingly, the
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FAA is including that standard in the The Final Policy: For clarity, the Final impact fees essentially are. The
Final Policy. Policy is modified to delete the Policy will allow submission of

The Final Policy requires that reference to “non»sponsoring" assessed fees resulting from the
reimbursements for capital and governmental body and to delete the proposed development when th
Operating costs of the airport made by a reference to fees the sponsor is not amount of the fees become fully

Final
those

6

government entity, both direct and obligated to pay. In addition, the FAA quantifiable, as provided for in Section
indirect, be supported by adequate is adding a statement that in appropriate IV of the Final Policy. following
documentary evidence. Adequate circumstances. airport revenue may be implementation by the imposing
documentation consists of underlying used to reimburse a governmental body government of the mitigation measures
accounting records and corroborating for expenditures that the imposing for which the impact fee is assessed. At
evidence, such as invoices, vouchers government will incur as a result of on~ that time, the FAA can best determine
and cost allocation plans, to support all airport development, based on actual whether the fees assessed against airport
payments of airport revenues to other expenses incurred. revenue satisfy the requirements of
government entities. If this underlying The effect of the deletlehs l5 to 5@Cti0l1 4710703) and this policy lh
accounting data is not available, the hmade the Pmhihiti i0 all imP8CI unusual circumstances, the FAA may
Final Policy allows reimbursement to a fee5- Wlthlh the lheahlhg of the tellh Pemlll 3 PTeP3ymEht Of 95tlm-‘lied
government entity based on audited \-lsetl lh the Pellc)’ statelheht A5 such’ hhllaet fee5 at the eehhheheelhentofa
financial statements, if such statements the deletltlhs are Ceh5l5teht Wlth the mitigation P1’0j9¢tl if the fUhCl5 are
clearly identify the expenses as having statutory Proliibitin On Payment Oi necessary to permit the mitigation
been lncun-ed for airport purposes airport revenues that do not reect the project to go forward, so long as there
Consistent with the Fina] Policy value of Services or facilities actually is a reconciliation process that assures

statement. In addition, the Final Policy Pmvlded t° the all'P°l't< Uhtll 3 the all'P°l't l5 l'elYhhlll5e‘l hill’ ah)’
provides that budget estimates are not a E°\’e"""e"tal "hit undmakes the Overpayments, based on actual project
sufflcleni basis for reimbursement of activity for which the impact fee is costs, pluS interest.
governnieni entitles) Budgel esiiniaies intended to compensate, it is impossible However, the Final Policy does take
are iusi iliai_esiirnauis of nrulecled to know with certainty whether the into account the potential that an airport
expenditures nui records of actual impact fee is an accurate reection of operator may be required by state or
expenditures Therefore, budget the cost of the activity attributable to the local law to finance the costs of
esiiniares Cannot be relied an as airport or its value to the airport, or mitigating the impact of certain airport
documentary evidence la Show that the even that the activity will occur. This development projects undertaken by the
funds Claimed for reiniliursumeni were situation is true regardless of both the airport sponsor. Therefore, where
actually expended for the benefit of the status of the governmental unit as airport development causes a
airport airport sponsor and the status of the fee government agency to take an action,

lndireci Cost allucaiian plans as discretionary. The FAA understands such as constructing a new highway
however may use budget esiirnaies to that many local laws or regulations interchange in the vicinity of the
establish praueierrnined indireci Casi authorizing impact fees do not require airport, airport revenues may be
allocation rated Such estimated rates the fees to be spent to mitigate or equal to the prorated share of th

used
E CDSI.

must however be adjusted to actual accommodate the results of the airport In all cases, the action must be shown

:22’;:32:.‘;;:eii.g“§.£e;i§.*;e..‘§:*;>he t:5:.2;:::§:a::i:z::.za;:P°i‘perio . , , , , ‘ _

impact fees would be consistent with infrastructure projects, such impact
5- Prohibited USES 01'Aifpvri Revenue the purpose of section 47107(b)—to mitigation must also be located in the

a. Impact Fees/Contingency Fees prevent an airport sponsor who received vicinity of the airport. This proximity
Federal assistance from using airport requirement is not being applied to all

The Pl°P°5ed P°llCY Pmhlhlted the revenues for expenditures unrelated to mitigation measures because some
PaY'heht of llhPaet tees assessed h)’ 3 the airgorts. mitigation measures—especially certain
h°h5P°h5°llhE Bhverhmehtal bod)’ that The i'0aClBr prOhibiii0Il iS C0nSiSl8rli environmental mitigation measures-
the airport sponsor is not obligated to with al;l;1i¢ab1e FAA pg]j(;jg5_ may no; Occur ln (he vicinity of
pay or that exceed such fees assessed Longstanding FAA policy has permitted airpm-L

the

agalhst eemthefelal °T ether a sponsor to claim reimbursement from The Final Policy also acknowledges
governmental entities The airport revenue only for “clearly the possibility that an airport operator
5‘-‘PPlelhehtal N°tl°e dld h°t m°dlf}’ supportable and documented charges, may be bound by local or state law to
this provision. The term “impact fees" * * * supported by documented use airport revenue to pay an impact fee
was not defined in the Proposed Policy. evidence." FAA Order 51!-)0.6A, par. 4- that is prohibited by this polir;y_

Al'P0" OPBPHYOPSI one Flmlda aiPP°" 204a(2)(c)(ii)- An impact fee assessed Final Policy states that the FAA
The
will

§P@n$<" Slated that impact fees $l1°\1l<l before the imposing government consider any such local circumstances
he allowable t° elthel“ ll 5P°h5°l'lhE ‘ll iheilffed any QXPQHSGS i0 aCCOmm0dal€ in determining appropriate corrective
non-sponsoring governmental b0dy- airport growth would not meet this anion,
Another commented that the language standard. _ , ,

referring to a “non-sponsoring" In addition, a standard of b~ s“b5"l)' °t A" Camels
governmental body was vague and documentation required by the Final As discussed in Section V “Permitted
confusing. Within the .state of Florida, Policy applies to all expenditures of Uses," the Supplemental Notice
impact fees are typically administered airport revenues subject to section acknowledged the fact that Congress, in
by a non-sponsoring government body. 47l07(b). including impact fee the 1994 FAA Authorization Ac t,

It was stated that the wording did not payments. That standard requires that effectively authorized the use of airport
seem to prohibit impact fee payments expenditures of airport revenues be revenue for promotion of the airport by
when assessed by a "sponsoring" supported by data on the actual costs expressly prohibiting “use of airport
agency, or impact fees that an airport incurred for the benet of the airport. revenues for general economic
sponsor is obligated to pay. not by budget or other estimates, which development. marketing. and
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pronrotional activities unrelated to subsidy and fee waivers, as well as none remains, as does the distinction between
airports or airport systems." At the same between direct subsidy and the residual direct subsidy and the waiving of fees
time. that statutory provision also airport costing methodologies, making and the joint promotion of new service.
limited the scope of acceptable the distinction in the policy illogical. The FAA has applied the test of section
promotional activity. They predicted that the proposed policy 47l07(b) to determine to what extent

In the Supplemental Notice, the FAA is likely to promote detrimental effects, various kinds and amounts of
1JropoSed new policy language that more including eliminating air service to promotional and marketing activities
Clearly addressed the kinds of some small airports, increasing can be considered legitimate operating
promotional and marketing aCtiVitieS congestion at dominant hubs at the costs of the air ort.
that are and are not legitimate operating expense of medium-sized airports, ln pursuit ofpuniformity, the FAA has
Costs of the airport under 47197(l>)» in reducing potential competition and integrated references to the section on
the Supplemental Notice, Section raising fares. the permitted uses of airport revenue, as
VIIl(I), the FAA proposed that “[d]irect Several individual airport operators well as to the section on self-
subsidy of air carrier operations" is a concurred with the ACI—NA/AAAE sustainability, to assist airport operators
prohibited use of airport revenue position. One operator commented that in pursuing reasonable strategies to
because it is not considered a cost of any subsidies should be permitted, as promote the airport and provide
operating the airport. The FAA drew a long as the airport remains self- incentives to encourage new air service.
distinction between methods of sustaining and the subsidies are not Among other things, marketing of air
encouraging new service. Supplemental included in airline costs in calculating service to the airport, and expenditures
Notice proposed to allow the use of landing fees, terminal rents and other to promote the airport to potential air
airport revenue to encourage passengers user charges. service providers can be treated as

to use the airport through promotional Another airport operator. the LNAA. operating costs of the airport. Of course,
activities, including cooperative which is engaged as a party in a 14 CFR support for marketing of air service to
promotional activities with airlines and Part 13 investigation regarding its the airport must be provided
to allow airport operators to enhance the former air carrier subsidy program. consistently with grant assurances
viability of new service through fee Commented that there iS no real prohibiting unjust discrimination.
incentives, on the one hand. As noted, difference between an airport making a The setting of fees is a recognized
the FAA proposed to prohibit the use of direct subsidy to an air carrier or management task, based on a number of
airport revenue to simply buy increased waiving fees. considerations, including the airport
use of the airport by paying an air Two airport operators expressed management's assessment of the
carrier to operate aircraft, on the other. different Vie“/5' Ohe °Per3t°r agreed 59"/ices heeded by airP0rt 00n$ul'nerS.
The FAA considered the former that airport revenues should not be used and the airport management's
activities to be a permitted expenditure 1° 5\1l15lrllZ9 new air Carrier $erViCe assessment of the financial
for the promotion and marketing of the heause the praetiee of Suhsidilation arrangements necessary to secure that
airport and the latter to be a prohibited Cmild lead ti? Cle5truCtiVe CtJrhPetiti0n service. The FAA has consistently
expenditure for general economic for air Serviee among airports. Another maintained that fee waivers or discounts
developmehh The FAA explained in the airport operator stated that it "does not involving no expenditure of airport
preamble to the supplemental Notice currently engage in nor does it funds raise issues of compliance with
that neither promotional activities nor contemplate any form of direct subsidy the self-sustaining rate structure
promotional fee discounts would be to air Carrier in exchange for air requirement, not the revenue-use
considered a prohibited direct subsidy 5erViC9'" This °Per3l°r ¢°h5id9r5 the requirement. The Final Policy therefore.
of airline operations. 61 FR at 66738. 5i1PPl9rh9htal Notice to ProViCle permits fee waivers and discounts

Airport operators: ln their comments adequate flexibility to airport operators during a promotional period. The
on the Supplemental Notice, ACI—NA/ to foster and promote air Servioe waiver or discount must be offered to all
AAAE state that. generally, an development. users that are willing to provide the type
expenditure or activity should not be Air Carriers? The ATA 5tr°h3l)’ and level of new service that qualifies
considered revenue diversion if there is 0PP059d the assertiri that direct for the promotional period. The Policy
a reasonable expectation that such an SubSidieS of airline oPerationS With limits the fee waiver or discount to
expenditure or activity will benefit the airport revenue may be C0nSidered to be promotional periods because of the
airport. Furthermore, they note that the operating costs of the airport and Would requirement that the airport maintain a

law does not single out direct air carrier extend the prohibition to indirect self~sustaining airport rate structure. ln
subsidy or fee waivers for more subsidies. They argued that the addition indefinite fee waivers or
stringent scrutiny than other marketing distinction in the proposed policy that discounts could raise questions of
activities. This argument in favor of the allows fee waivers under certain compliance with grant assurances
reasonable business judgement of the circumstances, but prohibits direct prohibiting unjust discrimination. The
airport management should be applied subsidy is illogical. Both result in Final Policy does not define a permitted
to the use of airport revenue for revenue diversion, whether the promotional period. There is too much
promotion and marketing not unrelated beneciary is “a start up carrier, a new variation in the circumstances of
to the airport, including direct air entrant in a market, or an existing individual airports throughout the
carrier subsidies and fee waivers. ACI/ carrier at an airport." The ATA further country to permit adoption of a single
AAAE stated "both forms of financial commented, in connection with joint national denition ofa suitable
assistance should be permitted, if an marketing endeavors, that the promotional period.
airport has a reasonable expectation that permissible “promotional period" In contrast, the direct payment of
the subsidy will benet the airport and should be defined, as should the scope subsidies to airline involves the
the subsidy or discount is made of permissible marketing activities. expenditure of airport funds and hence
available on a non-discriminatory The Final Policy: The FAA has raises questions under the revenue-use
basis," clarified the policy provision on the requirements. The FAA continues to

AC1/AAAE further stated that there is direct subsidy of air carriers with airport believe that the costs of operating
no real distinction between direct revenue; however, the prohibition aircraft, or payments to air carriers to
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operate certain ights, are not less than FMV, but more than nominal than FMV. However, ATA stated that
reasonably considered an operating cost charges. The FAA defines “aeronautical the Supplemental Notice lacks
of an airport. In addition, payment of use" as any activity which involves, specificity and that its application
subsidy for air service can be viewed as makes possible, or is required for the would consequently be inconsistent
general regional economic development operation of aircraft, or which with the self~sustaining and revenue~use
and promotion, rather than airport contributes to or is required for the requirements. The ATA proposed to
promotion. Use of airport revenue for safety of such operations. Policy narrow the first element of the standard
these purposes is expressly prohibited Statement Regarding Airport Fees, to permit contribution of property if the
under the terms of the 1994 FAA Statement of Applicability, 61 FR at property is put to a general public use
Authorization Act. The Final Policy 32017. desired by the local community and the
does not preclude a sponsor from using Many entities lease airport property use does not adversely affect the
funds other than airport revenue to pay for aeronautical and nonaeronautical capacity, safety or operations of the
airline subsidies for new service, and it uses at nominal lease rates. The FAA airport. The ATA would narrow the
does not preclude other community has determined that nominal leases to second test by permitting the use of
Qrganizations_ such as chambers of many of these entities is consistent with property that is expected to generate no
commerce or regional economic the requirement to maintain a self~ more than minimal revenue, which the
development agencies——from funding a sustaining airport rate structure. The ATA would dene as minimal revenue
program to support new air service. Final Policy provides specic guidance equal to or less than 20 percent of
Therefore, the Final Policy maintains regarding nominal leases for six revenue that could be earned by similar
the distinction between direct subsidy categories of users. This guidance is airport property in commercial or air
of air carriers and the waiving of fees, discussed below. carrier use. When the property could be
and prohibits the former. a_ use or Property at Less Than FMV for expectevii to earl"; rp£reAt¥a\n thislgefined

6 Policies Regarding the Requirement Community/Charitable/Recreational Use mm",na1 amzun FM‘; Yvfzuh
for a Self-Sustaining Rate Structure Airport Operators; The ACi_NA/ Feeéglgeejjraeznby thercegrzlmilrtligl use

As noted in the summary, the Final AAAE agree with the general conclusion approximates the revenue that Wuuid
Policy contains a Separate section on the that use of airport property for otherwise be garrerarari
requirement that an airport maintain a community and charitable purposes at The ATA would aisa require ihar the
rate structure that makes the airport as less than FMV should be permissible. community use be subject to periodic
selfsustaining 65 P0-5$ilJl9 llhilel’ lhe l'l°We‘/9|? l-lle}’ argued ‘hat the Crllerla review and renewed justification and
circumstances at the airport, to provide listed in the Supplemental Notice are that the airparr proprietor rarairi
more comprehensive guidance in a too narl'0W- Other Cfileri 5h0l1l¢l be absolute discretion to reclaim the
single document. The 1994 FAA considered, and an airport should be property for airport user
Authorization Act directed the FAA to required to provide no more than one Other ggmmgnfersj A member of the
adopt policies and procedures to assure justification. The ACl—NA/AAAE United States House of Representatives
compliance with both the revenue uses specifically mentioned aeronautical expressed concern that the policy, if
and self-sustaining airport rate structure higher education institutions and not- adopted as proposed, does not provide
requirement. The general guidance for-profit air and space museums as sufficient exibility to airport operators
repeats the guidance appearing in the additional permitted uses, based on H.R. to be good neighbors within their
Department of Transportation Policy Rep. l04—714, 104th Cong. 2nd Sess. at community. This commenter suggested
Statement Regarding Airport Rates and 39 (1996) reprinted in 1996 USCC.A.N. that in rural areas, requiring community
Charges, 61 FR 31994 (June 21, 1996). 3676. organizations to pay FMV could reduce
The Final Policy interprets the basic Individual airport operators also airport revenue as paying cummunity
requirement and addresses exceptions requested more flexibility in various organizations are forced off of the
to the basic rule for leases of airport forms. One operator suggested that the airport by higher rents and no new
property at nominal or less-than fair Supplemental Notice establishes an tenants are found.
market value (FMV) to specific unnecessary two~part test which many Final Policy: The Final Policy
categories of users. community uses of airport property will generally permits below~FMV~rental of

Each federally assisted airport owner/ fail to satisfy. Another operator argued airport property for community uses,
operator is required by statute and grant that such airport property use should but generally limits the uses to property
assurance to have an airport fee and not be limited to temporary that is not potentially capable of
rental Struure that Will make the arrangements, e.g., parks and baseball producing substantial income and not
airport as self-sustaining as possible elds, which indicates that only uses needed for aeronautical use. Consistent
under the particular airport that allow property tr; be returned rather with the suggestions of the ATA, the
circumstances, in order to minimize the quickly to the airport inventory would permitted community uses of such
airport's reliance on Federal funds and be permitted, property will be limited to those that are
local tax revenues. The FAA has In contrast, another airport operator compatible with the safe and efficient
generally interpreted the self-sustaining suggested that, in order to place less operation of the airport and which are
assurance to require airport sponsors to burden on the airport operator. such for general local use. In addition, the
charge FMV commercial rates for uses should be limited in scope and that community use should not preclude
nonaeronautical uses of airport the below-market value amount that an reuse of the property for airport
property. However, in the case of airport operator could charge for such purposes, if the airport operator
aeronautical uses, user charges are also usage should be established as some determines that such reuse will provide
subject to the standard of percentage of the appraised value of the greater benefits to the airport than the
reasonableness. ln applying the two property. continued community use. Leases to
standards together for aeronautical Air carriers: The ATA agrees in private, non-profit organizations
property, the FAA has considered it principle with the concept of limited generally will be required to be at
acceptable for an airport operator to use of airport property for certain market rates unless the sponsor can
charge fees to aeronautical users that are specified community purposes at less demonstrate a "community goodwill"
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purpose to the lease, or can demonstrate as benefiting the airport by improving attractive for potential airport users. If
a benefit to aviation and the airport, as the airport's acceptance in the this benefit were a sufficient reason to
discussedhbelow. community. permit reduced rental rates to

While t e Final Policy states that . . . commercial aviation businesses on a
properly provided for community use at ll‘ Nm for Pmt Al”atl°" Museums routine basis, the requirement for a self-
no Charge should be expected to The DOT OIG has Clted lnslances In sustaining airport rate structure would
produce no more than minimal revenue, Whih an vitivrl museum at H be virtually unenforceable,
We are hot ad°Ptlhg a detlhhloh Of federally asslsled allpolt ls leaslllg The Final Policy permits but does not
mthhhal- For P'°PertY that is callable °f allpnll Property at less than 3 fall require below-market rental rates,
Eeheratlhg more thah mlhhhal reVehue- lllalkel rental late" lll clalllylllg the including nominal rates. The airport
a 5P°h5°T muld Charge less than FMV revenue dlvelslllll plohlbltlmls operator is free to treat a qualied
rental rates fer community use, if the recommended for inclusion in the FAA aviation museum as n would any other
revenue earned from the community use Authorization Act of 1996, the House aeronautical amivity in Semng rental
aPPl'°Xh'hate5 that revehhe that Could Tlallspomllloll and lllflastlllclule rates and other fees to be paid by the
otherwise be generated. Providing such C0mmitt9B urged the FAA I0 lake 8 museum_
property for community use at nu exible approach to the lease of airport
charge would not be approcpriate property at below-market rates to not- c. Aeronautical Higher Education

The FAA has determine that this for-profit air and space museums Programs
approach to community use strikes an located on airport property. H.R. Rep. The DOT OIG has cited instances in
appropriate balance betweengthe needs No. 104~714, l04th pong. 2nd Sess. at which aeronautical sewndmy and post_
of the airport to be a good neighbor and 39 (1996) reprinted in 1996 seccnda d .

. ry e ucation programs at
the Federal requirements on the use of U.S.C.C.A.N. 3676 (House Report). The federau - - r

. . . . y assisted airports are leasing
airport revenue and property. This Committee recommended that this type air .

. . . port property at less than a fair
formulation provides substantial of rental arrangement should not be market rental rate
exibility to airport operators. At the considered revenue diversion because of In the House Réport 1996
same time, the self-sustaining the contribution that such museums U's'C_C_A'N_ 3676 h H

, t e ouserequirement and the policy gtziiéil of the gal:/teigzglrale understanding and support Transponaon and Irlfrasuucture

llerhlllliltieohlstfnrlclltllalllillalczletlbsn ihe One airport operator commented that Colllmlllee also lllgell the FAA to lake
area, lung-term, less-than-market value rental a llexlble apploacll lo aemllaullcal

The requirement that community use arrangements, particularly for lllgllel ellucalltm plllglams located ml
not preclude reversion to airport use is leaseholds encompassing permanent allP°n5' The Colllllllttee lefognlzelll that
based on both the self-sustaining facilities, should be permitted when some federally ollllgatecl allpmts llalte
requirement and the airport sponsor's such arrangements serve a clear and leasecl pl°Pe_lty_ lo ll°ll'Pl°tlt' accledlted
basic AIP obligation to operate a grant- valuable aviation-related purpose. This Collaglate avlatwh Pwgramsr and that
obligated airport as an airport. comment could include aviation taclhtahhg these Pmgrams “_"h helP

Under the Final Policy, the lease of museums. blhld abase °f §"PP°|'t hh" a1rP°l't
airport property to a unit of the One operator of a not-for-profit °Pe"a“°h5 bl’ glvthg 5hldeht§- who Wth
sponsoring government for aviation museum urged the FAA to he the future “S975 of the "atwhal
nonaeronautical use at less than fair permit nominal rate leases. This ah'5PaCe 5)’5tem- 935)’ access to aviation
market value is considered a prohibited operator stated that a FMV~based lease faCthti95-
revenue diversion unless one of the for its museum property would double The Fina1P0licy: The Final Policy
specific exceptions permitting below- its current operating budget. permits reduced rental rates, including
market rental rates applies. If a The Fina] Policy.‘ The Final Policy nominal rates, to not-for-profit
sponsor's use of airport property permits airport operators to charge aeronautical secondary and post-
qualifies as community use, and the reduced rental rates and fees, including secondary education programs
other requirements for community-use nominal rates, to not-for-profit aviation conducted by accredited educational
leases are satisfied, the FAA would not museums, to the extent that the institutions, to the extent that the
object to a lease at less than fair market reduction is reasonably justified by the reduction is justified by tangible or
value. Qualied uses could include park tangible and intangible benefits to the intangible benets to the airport or to
or recreational uses or other public airport or civil aviation. This provision civil aviation. This treatment is justified
service functions. However, such use recognizes the potential for aviation for the same reason that reduced rental
would be subject to special scrutiny to museums to provide benets to the rates and fees to certain aviation
ensure that the requirements for below- airport by stimulating understanding museums are permitted. Again, the
FMV community use is satisfied. The and suppon of aviation, consistent with benefits may include in-kind services
community use provision of the Final the suggestion contained in the House provided to the airport and airport
Policy does not apply to airport Report, U.S.C.C.A.N. 3676. Benets to users. As with aviation museums, the
property used by a department or the airport may include any in-kind educational institution and education
subsidiary agency of the sponsoring services provided to the airport and program must be not-for-prot. For-
government seeking an alternative site airport users by the aviation museum. profit aviation education, such as f1ight-
for the sponsor's general governmental The limitation to not-for prot museums training, is a standard commercial
purposes at less-than-commercial value. is consistent with the requirement for a aeronautical activity at many airports.
For example, a city cannot claim the self-sustaining airport rate structure, Permitting reduced rental rates and fees
community use exception for a nominal because there is no reason to give for- to for-prot aviation education
value lease of airport property for a profit aviation museums preferential programs would seriously undermine
municipal vehicle maintenance garage. treatment over other commercial compliance with the self-sustaining
Such usage, while beneficial to the aeronautical activities. All for-profit requirement and could raise questions
taxpaying citizens of the sponsoring aeronautical activities provide some of compliance with the grant assurances
government, would be difficult to justify benet to the airport, by making it more prohibiting unjust discrimination.
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The Final Policy permits but does not The Final Policy permits but does not self-sustaining rate structure. The
require below-market rental rates, require nominal rental rates. The airport Department of Defense (DOD) has a

including nominal rates. The airport operator is free to treat a qualified not- substantial investment in facilities and
operator is free to treat a qualied not- for-profit aeronautical CAP lease as it infrastructure at these locations, and its
for—prolit aeronautical education would any other aeronautical activity in operating budgets are based on the
program as it would any other setting rental rates and other fees to be existence of these leases. Moving those
aeronautical activity in setting rental paid by the education program. facilities upon expiration of a lease or
rates and other fees to be paid by the Police/Fireghting Units Operating the payment of FMV rent for facilities to
education program. Aircraft at the Airport support military aeronautical activities
d Civn Air Patrol Leases required for national defense and public

' Man)’ allP°ll5 hosl Pullce Bl" le" safety would be beyond the capability of
Reduced-rental leases, including ghting units operating aircraft (often rlie D01) wiilinni additional legislniion

nominal leases, to the Civil Air Patrol/ helicopters). The OIG has frequently and enlargemeni of the DQD dperaiing
United States Air Force Auxiliary (CAP) criticized reduced rate or no-cost leases liudgei, ln all of rlie enacirnenrs dn ilie
at a number of airports have also been to these units of government as selgsiislaining rare srriicriire
criticized in OlG audits. As a result of inconsistent with the self-sustaining and requirement and use nf airpnri revenue
this criticism, some airport operators revenue-use requirements. and the accompanying legislaiive
have been seeking higher rents from the The Flnal P0 lcy requires ll“? alYP°" history, the FAA can nd no indication
CAP when leases have Come up for °P@"*l°' l° Clmge Yeaswllle rental that Congress intended the airport
renewal‘ Tales and l995 l° lllese "lllt-5 °l revenue requirements to be applied in a

In its comments, the CAP contends government. In effect, these units of Way lu disrupi ilie United siaiesi
that the current standard airport government must be treated the same as defense capabilities or add significanlly
industry practice of permitting CAP use other aeronautical tenants of the airport. to the Casi ui" maintaining those
of airport property for a nominal rent This treatment is consistent with the Capabilities Mureuvary Congress
confers substantial benefits to the policy’s general approach toward speuifically Charged the FAA‘ in 49
airport and, in general, to the aviation dealings between units of government— U_SsC' § 47103‘ Willi developing a
community. The CAP, therefore, fees should be set at the level that national plan of inlsgrared airpun
requests that a policy be adopted which would be produced by arm’s-length systems (NPIAS) to meet, among diner
would formally permit CAP units to bargaining. The treatment is also diings the counu-yis national defense
continue to occupy facilities on justified because police and fire-ghting needs lnclusiun in die NPIAS is a
federally obligated airports at a nominal aircraft units provide benefits to the prerequisite for eligibiliiy fur Alp
rent, whether under formal lease community as a whole, and not funding‘ 'l'hus_ Congress Clearly
arrangements, or otherwise, at the necessarily to the airport. However, as conremplared a miliiary preserme at
discretion of the airport owner/operator. with other police and firefighting units Civil airrinrrsv Therefore’ ilie FAA will

The Final Pulley: The Final P° lcl’ lllcaled at all allP°Tl1 ll" P°ll¢Y ¢l°e5 not construe the requirement for a self»
Permilsfeduced rental ratesflnd fe?5 "3 allow lelllal Pa}’l'"elll-5 lo be Uffsel lo sustaining airport rate structure to
CAP l"_lll5 °Pel-‘lllllg at llle a1l'P°l"l-s "1 reect the value of services actually prdlribii nominal lenses in rniliiary units
recognition of the benefits to the airport provided to the airport by the police and operaiing aircraft ai an airpdrr
and lJeIl9fil$ I0 P1‘/lllll Slmllf I0 H1059 re~fighting aircraft units. The Final Policy permits but does not
PT°Vl<le‘3l by "°l'l°l"Pl'°lll avlallwl » » - re uire nominal rental rates. The air ort
museums and aeronautical secondary f' Use of Pmpeny by Mlhlary Umts uriramr is free lu near a qualied P
education programs. As with other not- The US Air Force Reserve and the Air military unit as ii would any other
for profit-aviation entities, the reduction National Guard both have numerous aeronautical activity in selling renial
must be reasonablyjustlfied by benefits ying units located on federally rales and Diner fees to be paid by the
to the airport or to civil aviation. Inakind obligated, public-use airports, The military unit
services to the airport and airport users majority of these aircraft-operating units
may be considered in determining the are located on leased property at 7~ I-9359 °fA”P°” Prof?" “L955
benefits that the CAP unit provides. In civilian airports established on former Than FMV for Mass Tm“51tACCe5s [D

addition, this treatment of the CAP, military airport land transferred by the A'rP°n5
which has been conferred with the US Government to the airport owner/ The Supplemental Notice proposed
status of an auxiliary to the United operator under the Surplus Property Act that airport property could be made
States Air Force, is not identical to the of 1944, as amended, or under other available at less than fair rental value for
treatment provided to military units in statutes authorizing the conveyance of public transit terminals, rights-of-way,
the Final Policy, as discussed below, but surplus Federal property for use as a and related facilities, without being
is consistent with that treatment. public airport. Frequently, the favorable considered in violation of the

The reduced rental rates and fees are lease terms were contemplated in requirements governing airport finances,
available only to those CAP units connection with the transfer of the under certain conditions. The transit
operating aircraft at the airport. For CAP former military property and may have system would have to be publicly
units without aircraft, a presence at the been incorporated in property owned and operated (or privately
airport is not critical. The airport conveyance documents as obligations of operated by contract on behalf of the
operator can accommodate those CAP the civilian airport sponsor. As with public owner) and the transit facilities
units with property that is not subject to other reduced-rate leases, these directly related to the transportation of
Federal requirements on maintaining a arrangements have been criticized in air passengers and airport visitors and
self-sustaining rate structure, without individual OlG auditsl employees to and from the airport.
compromising the effectiveness of the The Final Policy: The Final Policy Twenty-nne responses addressed this
CAP units. Of course, if such units provides that leasing of airport property i5§ue,
provide in-kind services that benefit the at nominal lease rates to military units Airport commenters: The airport
airport. the value of those services may with aeronautical missions is not operators concur with the principle of
be recognized as an offset to FMV rates. inconsistent with the requirement for a making airport land available for mass



Federal Register/Vol. 64, No. 30/Tuesday, February 16, 1999/Notices 7713

transit at rates below fair market value. a. Private Transit exibility to build airport transit
ACI—NA/AAAE stated that the ACi_NA/AAAE and {Our airpprr systems that principally serve airport
determination to use airport property for eperarors commented that private passengers, employees and other users
a transit terminal, transit right-of-way, irepsii eperaiers Should have irearmem but which may also secondarily
or related facilities at less than fair equal to public rransir operators -i-hey transport some nonairport users. Two
rental value is consistent with the grant argued rhar the concepts of ppbilie airport operators with general-use rail
assurance requiring airports to be self- privare partnerships’ and privatization transit systems planned or operating on

Shslhihihg‘ of transportation facilities, may be cl heal lhell ?“'P°"‘ ?"g‘i‘l that the
Ah Carriers: The ATA hsseiieii ihai realities in the not-too-distant future. illlpoll beliellls flol-ll.llllplloved gmllhd

FAA has exweded i15 statnmi-y Moreuver private ownership wouid not access, reduced traffic congestion and

hliihoiiiy ih the pmposai" Ali-Als detract inlthe least from the functions llllploved all qllallly of general use
considers transit facilities to be like identified in rhe Notice for these 5)’5lel"5 ahd that l'9hl'h'e9'Pl’°Pel'lY
ggmmercial business enieipi-isesi racpt. h b . in to should, therefore, he provided to general

becausethey occupy airpvrtpwpey andfrifrel al‘I"f,Q§§"1'-iheililso ndgted “5§?Ysi“i",’“f.' Th r. ii, i.
l H 1C 9 Ulla CI ICand charge their customers for their iii rip 1 - rp Aip H db k l a 0 )’-' Y

services. ATA also stressed that airport ioidere iaaiggggire gleeiiepp 6) dgeis pg? lhcollholales the language of the
transit facilities are non-aeronautical Specifically exeirlrde private eperaipm Sllhplemehtal Nhllca Thal language

hiciihies which are hhi “directly and The language states transit facilities will go?-in-oi preclruderaiily uSe~0f triinsn rr
h i i- ii i i dr iii » aci i ies cons ruc e on airpor prope yby

~ ‘ ' be leased at less-than-FMV. The
Pmheriyl One state Department of is to- i - -Orh r IT -t r requirement that the facilities be

ipeiudéiiigznirlzsgifgsperggjirggsra ors Tiiahipiiiiiaiiiph aifiophigiegi ihai reduced "directly related" to the airport does not
- i iehia "hes 5 °h e ii eieii ii’ e uate to a requirement that thell Cl h cla55Q:_lall‘_3h Elfhgla Y15uPPallieN l re privately-owned and operated transit facilities be --exclusively “Seep for

P051 1°" lhl e “PP elhehla °ll°e> systems on the same basis as publicly- airpori purpeses However if the
Another commenter stated that owned systems . ' . . .

. . . - intended use of a facility is not
lhaklhB_ all'P°h Pl'°P9l"tY avallahle al_le55 FinalPoI1cy. The Final Policy retains exciusive airport rise’ some repiai
lhah fall" malkel lehlal Value "T mahlhg some distinctions between privately and h b i Q rip
airport revenue available for transit publicly owned 5y5iemS_ In general‘ E aléiesmazgvfdlggcfsllley gnleiafc ubiliic
facilities equates to the airport paying a pi-ivaielyowned Sysiems are more Tlahed P . tr E th p '

Q etermlna On On‘/V G er the
llllllleh laxalloh‘ Tllls collllhelllel ahaloghlls lo °Lhel' gl'°“h‘i facilities are “directly related" will be

éiiéiéiaiieiii£§;i‘§%ié“R2?R.1i §'§2?§,‘J3§‘§{;*;Z‘.1Z5£‘§§‘;,£12Y2§i‘“"‘S We
have grant funds used to subsidize Com - ___ d l ' - ll aPl’?‘“.‘ t at some of the Concern

. 4 . 4 ' . . Pahles ah eve“ Pllvate Palklhg about this issue was generated by the
ellhel dll'_eCllY or lhdlTf?Cll)’~ ah)’ ash‘/ll)’ lot operators. These entities are iangnage in the preami-,1e_ which
that Plolfldes ho, llellelll le all lllaYel' C°""h9l'°lal ehlellhllsas lhal "Palate for referred to transit facilities “necessary

The Fihai Policy: The Fihai P°hey Pwfll and are a Slghlllcahl 5°""39 of for the transportation of air passengers
incorporates the provision proposed in revenue for the airport Mos‘ airport visitors and airport employees £0

lhe Sllliplelhehlill Nollee‘ with a llhP°l'lahtlY1 the)’ are h°l 5llPP°lled h)’ and from the airport." The preamble
lechhlcal chlleciloh to lhellllle mlhsll geheral taxhal/er hlhds» ahd charglhg offered a maintenance/repair facility as

lacllllles use l°' ‘he 'la"$P°"all°" “l FMV would not raise questions of an example of facilities that would not
PT°Pe")’ W °l hm" the alTP°h4 The FAA burdening local taxpayers with the cost qn;i1ify_ The FAA is not convinced inai
hoes hht ehhsiiiei Phhiic iiahsh Bf the ah"P°lT- the benefits to the airport of having such
ierhiihais i° be i-he eqiiivaiehi hi l'l°W9‘/er» the FAA l5 aware lhali lh facilities on the airport is sufficient to
wmmeieihl hllsihess ehierphse5' mah)’ mmlhllhllles Wllh h° Puhllcly" justify less-than~FMV rental rates.
lialhelv they are hiilie like public and °‘/Vhed hlls 5}’5l9lh5 °l" Var)’ lllhlled However, as noted, the FAA does not
hiipen ieadwhys Providing glollhd 5Y5lel'h5» Pl'lValelY'°w_h9_d hll5 5)’_5telh5 construe the policy language “facilities
access to the alrporl' Gehelally fulll the l'°le ‘ll Pl'°"l‘3hhg Puhllc directly related the transportation of
speaking’ the FAA does hoi eohsihle hie llahslt sewlcas ha ‘he all"P°l'l~ [airport passengersi" to require that the
seiiesiisihihihg asslliahee lo require ah AC¢°T'-'hhElY- the FAA ls levlalhg the facilities be used exclusively by airport
airport owner or operator to charge for Final policy in permit an aii-poi-i passeppem

l'°adWa)’5 ahd l"°adWa)’ l'lEhl5‘°f'Wa)’ al operator to provide airport property at
FMV- less than FMV rates to privately-owned 8‘ Military Base Conversions issues

MOTBOVBT. eve" though Ptlblil)“ systems in these limited circumstances. In its comments to the Proposed
0Wl1BCl ll'HSil systems charge . Policy, one airport operator argued that
passengers for their services, they ii‘ Allpllll Passehgel-S using airport revenue to assist in
generally operate at a loss and are Nine airport commenters addressed develupmgni of ievenuegenerating
subsidized by general taxpayer revenue. the proposed requirement that transit properties on former military bases that
Charging fair market value for on airport facilities be directly related to the are convened to civil airports should
facilities would thus burden general transportation of air passengers and not be considered a prohibited use of
taxpayers with the costs of providing airport visitors and employees to and revenue,
facilities used exclusively by transit from the airport to qualify for less-than- ln addition, ACI~NA/AAAE state that
passengers visiting the airport. FMV rentals. The commenters argue a base closure and conversion to civilian
Therefore, a requirement to charge FMV that the provision is too narrow by use often results in the existence of
would not further the purpose of the restricting the transit service to air- significant recreational facilities on
self-sustaining assurance—to avoid passengers and airport visitors and property owned by an airport. In regard
burdening local taxpayers with the cost employees. One airport operator states to these facilities on converted military
of operating the airport system. that airport sponsors must have the bases, AC1/AAAE stated. “[a] leasing
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arrangement whereby a municipality not to exceed $50,000 (49 USC § 46301); airport revenues and new comp liance
assumes all liability and operating and (5) initiation of a civil action to monitoring programs. The Final Policy
expenses in exchange for a no-revenue compel compliance with the grant has been modied to reect the HGW
lease is beneficial to the airport and assurances [49 USC § 471 l 1(1)). requirements, Implementation of the
should not be prohibited." The Proposed Policy outlined the requirement; will result in more active

Final Policy: The Final Policy administrative procedural rules and systematic monitoring of airport
provides for no special treatment of applicable to airport compliance matters revenue use and more systernatie
converted military bases with respect to at the time of publication, 14 C.F.R., resolution of questionable airport
airport revenue use, and no special Part 13 "Investigation and Enforcement praetieesy as requested by the ATA and
provisions are included in the final Procedures." the IATA, It Should he noted that the
policy. Airport operators: ACI~NA and AAAE 1:AA had already assumed a mo

The FAA policy on the use of public strongly urged the FAA to provide in roio in monitoring through the
and recreational use of property will be the final policy that remittance of any implementation of the financial

re active

consistently applied to airports whether diverted amounts, together with rononing rouuiremenis of rho i994 FAA
or not they are former military bases. associated interest. should be sufficient Aurnorization Act
Ordcirriarily, airporrt revetnuzi maryrnot b; "cure" instansles of l%€l:’BIll.1 in accordance with the requiremerrrs

lljgreafloldlaialrffiiiliteiecsodt tllie l;ll'p(ll':lall.lSl idslfdlifiblersllclfréiaer toetsljeoatteorlllionosf the of the 1996 FAA Reamhurizamm Act’
. ' , . the Final Policy reects the clearwe

the airport, even if those facilities will through the filing of a formal compliant, ;)r?5rlrl2;:§:ne£:or-i'§h:nFgrlZEivlilglsgsjiff
ggréerate revtrnuetéor the airportl In to eliminate an airport's ability to cure means at its disrrosai to monitor and
a i ion, un ess e recrea iona e pro em. .

facilities qualify under the community- Air carriers: ATA suggested that the erlfiorcfiitlekrevenue u.serreql:.Heme£ts
use exception, the airport operator proposed policy should be mt “Q1. r a, eragpm,prria e a;r“€nt"r:' en 3

would be expected to receive FMV- strengthened, backed up by a stronger il:ZZr.lsl:n:3i::i,n 1:“ nrlsgans GT0 fierecr
based rental payments for the enforcement policy and aggressive whether arr on re):/enie has béen
recreational or public property. monitoring and vigorous enforcement _ P _ ,

Operational costs borne by a action. ATA additionally argued that Sgerlgtri frggrlaan 2833?; l;’t1rlgn_
municipality as a result of a base FAA should promulgate one rule that 1 h P i W f. . i '

conversion can be considered in the sets f0I‘Ih in detail the substantive ( ) t la annua impart manna .rep.ons
analysis of whether a reduced rent is requirements regarding revenue ?“bmme.d by ‘he fponsorl (2) findings
justified by tangible or intangible retention and diversion and a separate algjngrg§:§1sv?x1dgr6r%ng:_€:g#rA_ 1 33
benefits to the airport. compliance and enforcement policy _

document (including the audit review and opinion
9- Enf0rcementPv1icy. Whether "1 ATA objected that the proposed required by the 1996 Reauthorization
ImP°$e civil Penalt)’ Eve" ITF‘-mds are policy Continues to provide a Passive Act); (3) investigation following a third-
Remmed monitoring procedure and this approach Pan)’ °°mP1ahll~ and, (4) DOT Office 0f

The Proposed Policy provided that if is not sufficient to provide prompt and I“5PeCm' General a“d“5~
the FAA received information that efcient enforcement IATA objected The FAA will Seek Pehahles for the
improper use of airport revenue had that the Proposed Policy does not dl\’e'5i°h °f ah"P°" funds if the
occurred. the FAA would investigate the promote prompt or effective 5P°h5°T ls hm Wilhhg i° ¢°"9°i
matter and attempt to resolve the issue enforcement. dil/ershlh and make rsiillliin.

airport
the
with

informally. The matter could be ATA suggested that the FAA establish iiefesii in 3 timely manner» This
resolved if the sponsor persuaded the a formal compliance monitoring and approach is Consistent With the
FAA that the use of airport revenue was inspection program that includes Objeive Of achieving COInpii3n

FAA's
ce with

not improper. or if the sponsor took compliance monitoring and auditsl El sP0ns0f's obligations MOIBOVEI, it is
corrective action (which usually would inspections similar to those it eonduets consistent with section 805 of the 1996
involve crediting the diverted amount to at certicated airlines, such as for drug Rellihfiliin AC!’ Which Prvides fill‘
the airport account with interest). The and alcohol te5ting_ Further, ATA stated imposition of administrative and civil
proposed policy provided that the FAA that FAA‘s enforcement policy should penalties only after a sponsor has been
would propose enforcement action only result in civil penalties being assessed given an opportunity I0 take C0l'l'9CiiVB
if the FAA made a preliminary nding with the same vigor with which they are Elliiin and failed I0 d0 S0-

of noncompliance and the sponsor had assessed against airlines for alleged 1

failed to take corrective action. The regulatory violations. In addition, ATA 10‘ Form afpohcy
Proposed Policy outlined the urged that FAA should maintain the AS is reected in the Proposed Policy
enforcement actions available to the threat of assessing civil penalties for and Supplemental Notice. the FAA
FAA as of the date of publication. The each day an airport or sponsor is in l3l‘0P059d id impiemeni 5BCli0n 1120f
actions included: (1) withholding of violation of the revenue-use the 1994 Act by Publishing H Pvlivy
new AIP grants and payments under requirement and for each day a sponsor Siiemenl, rather than adopting
existing grants (49 USC §§ 471 11(e) and fails to repay amounts determined to regulation.

3

id), respectively): (2) Withholding Of have been diverted unlawfully. IATA The Comments: The ATA argued that
new authority to impose PFCs (49 USC similarly supported assessment of the the FAA should promulgate a regulation
471i1(9)); (3) Withholding Of all Federal maximum civil penalty for each establishing substantive requirements
transportation funds appropriated in instance of unlawful revenue use. for use of airport revenue and a separate
Fiscal Years 1994 and 1995 (as provided The Final Policy: After publication of enforcement policy. The ATA argued
in the Department of Transportation the Proposed Policy, the FAA that a substantive regulation will
appropriation legislation for those Reauthorization Act of 1996 mandated provide more clarity on prohibited and
years); (4) assessment of civil penalties new remedies for improper use of permitted practices and be less
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susceptible to conicts over Policy Statement D, The Administrative Enforceme

1“191P1'91a11°"~ For the reasons discussed above, the PmCes.S .

E Sanctions for Noncom liance
The AOPA also raised concerns over Federal Aviation Administration adopts ' ~ _ P

nt

F. Compliance with Reporting and Audit
the prompt and effective enforcement of the following statement of policy Requirements
airport revenue diversion within the concerning the use of airport revenue:

terms of this Proposed Policy‘ Policies and Procedures Concerning the section I'_lnu-oducon
The Final Policy: The FAA will Use of Airport Revenue The Federal Aviation Administration

Publish P°1i'3Y guidance on airport Tan, ,,,c_,m,_,s (FAA) issues this document to fulfill the
revenue use and enforcement as a policy sianiioiy provisions in seciion 1 12 of
father 1113" 35 8 regulatiqnr S_9C1i0n 112 2:23:22 the Federal Aviation Administration
sf I119 19r?4SF-AA Allihofllllgll /:01 Av Federal plnanclal Asslslance Authorization Act of 1994, Pub.l.. No.

irects t e ecretary to “esta is B_ A- ll; 103-305, 108 Stat. 1569 (August 23,
policies and procedures" to assure C. Ullllrgifulelllilteurfue Diversion 1994), 49 USC 47lO7(l), and Federal
"prompt and effective enforcement" of D. Airport Sponsor Aviation Administration
the revenue retention grant assurances, 596110" 111-/\PP11¢ab111ty 011119 P°1iC}' Reauthorization Act of 1996, Public Law
which clearly contemplates the issuance A- P_°11cY ‘md Pmcedules °“ the U59 “f 104-264, 110 Stat. 3213 (October 9,
of a policy statement for this purpose. $Q;1l‘;r:n§fa":;::iE€‘:gl:{a‘e or Local 1996), to establish policies and

As discussed in connection with B. Policies and Procedures on the pmcedures °n the generanon and use of
specific issues, the wide variation in Requirement for a Self-Sustaining airport revenue. The sponsor assurance

airport situations makes it impractical A1\‘P°" R319 51"“-?1"l'5 Prohlbiting the unlawful diversm“ °f
for the FAA to promulgate Standards C. Application of the Policy to Airport airport revenues, also known as the

d fl ll l Privatiltifm revenue-use requirement, was rst
with the Specidty an in exi 1 Hy Section IV—Statuto Re uirements for thed b ATA‘ M l l- - 1')’ q mandated by Congress in 1982. Simply

Eli; Knee to obiiiveeima i?§.§‘eZ $355 U“ °““'P""t““"*""“ stated. the purpose what assurance,
'~l P A. General Requirements, 49 USC now Codied at 49 USC §§ 4710-Kb) and

the revenue-use requirement. Airports §§ 471i]7(b) and 47133
are obligated by the statutory assurance B. Exception for Certain Preexisting 47133’ ‘S to Provide thét P“ alrport
in AIP gram agfgemgntg pursuant to Arrangements (Grandfather Provisions) o_wner_Dr °P‘f1'a1°1' receflvlng F1?de1'a1
§ 47l07(b)(2) or dlreclly under § 47133 (;_ Application of 49 Usc §47i33 financial assistance will use airport
and rulemaklng ls not required lo D. Specific.Statutory Requirements for the revenues only for purposes related to
im lemem those Statutes‘ Use of Airport_Revenue the airport. The Policy Statement

P E. Passenger Facility Charges and Revenue implements requirements adopted by
On the issue raised by ATA and Diversion Congress ln the FAA Raauthurizatlon

AQPA gongeming the pmmpi and Section V—Permitted Uses of Airport Ads of 1994 and l996‘ and take
s into

effeulve enifrcement meC1}a“1§m 1° A_]g:_:'ill'fed Uses Bf Alrpm Revenue consideration comments received on the

Fddress speclc revenue dw.ersmn B. Allocation of Indirect Costs imem P°11¢Y Statements 155111311 on
Issues’ the FAA had been using 14 CFR C. Standard of Documentation for the February 26i 1996» a“d December 18v
Pan 13' Ho“/eVer' on December 16i Reimbursement to Government Entities 1996.
1996» 14 CPR P-an 16» R\11e5 of FY3911“? of Costs of Services and Contributions . , _

for Federally Assisted Airport Provided to Airports secuon H_Demt'°“s
PmCeed1"E5i 1°91‘ 9119“ Pan 16 D- EXP°"d1t‘"°5 °fA1rP°n Revenue bl’ A. Federal Financial Assistance
established new investigation and 13Ya"dfalh@T@f1 f\iTP°"§
enforcement procedures for airport Section VI—Prohib|ted Uses of Airport Title 49 USC § 47133, which look

compliance matters, including A 1::’v‘:‘$‘leand Unlawful Revenue effect on October 1, 1996, applies the
com liance with the revenue-use ' . . airport revenue-use requirements of

P Diversion
requirement. Part 16 includes time B_ pmhlbned Uses of Airport Revenue § 47107(b) to any airport that has

deadlines and processes to assure that Section Vll—Policies Regarding Requirement received “Federal assislarwe-" The FAA
FAA promptly and effectively for it Self-Sustaining Airport Rate considers the term "Federal assistance"
investigates and adjudicates speeiiit Structure in § 47133 to apply to the following
airport compliance matters involving 18- €1“1"1°l'}l;1§?°l_u1\'Em°"1$l Federal ionsi

enera O ICXGS OV€lTlll'lg E B 'Federally Assisted Airports. The FAA ' , , 1 All 1 d 1 1 l - dS l R l Sn t As . por eve opmen gran s issueiheeioeduer C.PLoli:11ol:igCl?ai?gesfblgdnaeidhznlfcal urldertheAirP<>r1ImPr<>v@m@r1tPrvgr=\m
of the Reauthorization Act of 1996 to be Facilities and sewlces anii predecessor Federal grant p

5e1f'eXeC1111ng and W111 aPP1Y1h9 D. Providing Property for Public 2 Alf on lannln rams lha
statutory provisions in the case of any Community Purposes to a‘ S eglc Ell. on. g g
conflict with Part 16. However, the FAA E. Use of Property by Not—for~Proflt P P '

rograms;

t relate

is in the process of revising pal-l 15 lo Aviation Organizations 3. Airport noise mitigation grants
incorporate lhose new procedural F. Use of Property by Military Units received by an airport operator;

requirements. g::,;feP.§.?:;Y;;;tE::gs'l Pm-lens 4. The transfer of Federal property
. 5 vlll_R - d A d- under the Surplus Property Act, now

P“P°"'°'k R°‘1““‘°“ A“ ec }§§l,,i,eme§§°m“g an “ “ codified at 49 usc § 41151 et seq.; and
Requirements ,

A- A_"""a1F"{"¢1a1R@P°"5 5. Deeds of conveyance issued under
The Office of Management and Budget S Bl_s‘"Ig)1(9 ‘:)I‘d“,ReY'°w 33% OP";,‘°“ Section 16 of the Federal Airport Act of

(OMB) has revivusl approved 9° ‘°“ _. °“"°.n“g an "mp 15"“: . 1946, under Section 23 of the Airport
P y ' A Detection of Airport Revenue Diversion

pursuant to the Paperwork Reduction B_' lnvesllgallon of Revenue Diversion and Airway Improvement Act of 1970,
Act, the annual airport nancial reports lnltlaled Wllhoul [rm-ma] Complalm or under Section 516 of the Airport and
described in Section VlIl.A of the Final (j_ investigation of Revenue Diversion Airway Improvement Act of 1982
Policy under OMB Number 2120-0569. Precipitated by Formal Complaint (AAIA).
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B. Airport Revenue 3. While not considered to be airport on aviation fuel in effect of October 1,

revenue, the proceeds from the sale of 1996.
pa;}:e1r1l€§§:'C§:,aer§e;)',znigxliffélfg the land ‘donated by the United States or 3: Pursuant to 49 UISC. § 47131.3, this
spunsor for any one of the following acquired with Federal. grants must be Policy _Statement applies to any airport
reasons are considered m be airport used in accordance with the agreement for which Federal assistance has been
revenue. between the FAA and the sponsor. received after October 1, 1996, whether

a_ Revenue from air carriers‘ tenants. Xllhere -SUCl;=jl;'lA3gl‘€!€Hl€I1l Iggvesxhe FAA grngt-ttlp: agport owner gs S\1l)]9CI to thej

lessees, purchasers of airport properties, lslhrenolh 1 ma)£ consl em {sf _ plies mvsnuziliszrgt if; an
airport permittees making use of airport Po my as? he el/am actor m Spam ymg Pp y P bl. . .

To en and services’ and other ames the permissible use or uses of the airport revenue-use grant 0 igation 1S
P P Y P ~ -Airport revenue includes an revenue proceeds. gn effect4o_;i1 or ajfter Octoberli. 1996.

received by the sponsor for the activities Q U,-|1awfu[Reve,-lue Djvgrsjgn ,eCu?1nlh {is Des Putdagpdy tolan
of others or the transfer of rights to U 1 f 1 d. . . h an?“ 3 recewe e era
Others relating to the airport including aw u revenue iversion is t e use assistance prior to October 1, 1996, and

received: of airport revenue for purposes other does not have AIP airport development
jg For the right ‘O conduct an activity than the capital ocoperating costs of the grant assurances in effectgon that date.
the airport to airport, the local airport system, or other 4. Requirements regarding the use of

airport property; local facilities owned or operated by the airport revenue applicable to a
H For ‘he sale‘ transfer‘ or disposition airgortbowner rlilr opelzratcér an?‘ directly part£‘<:ulgr2tii1por; opgaégport operapprpn

of airport real property (as specied in an su stantia yre ate tot e air Si.‘ a er _o erfhg as E 255,511.53 od

the applicability section of this policy tr;n5p°:allOn.° paisengegg o P"§?F“Y‘ éiprulnslons D ‘ ' ' ’ O

statement) not acquired with Federal W Sn l4; “S; 5 nC:1t71%,;in gt er; “O5 e-1-(gg;'AA Wm not reconsider
assistance or personal airport property lm er ‘d1 § . 0;.“ l‘ W es 3 a ehc determinaons and
not acquired with Federal assistance, or llse woélf he éveasmh °_ “Wenll; U; agudgcations dined rim to the date of

any interest in ‘hat l°'°l’e"y' lncludlng reitefli ditveirllzlilssggrgelcteiben thls Policy Statemenlf based on the
gjgssefzaitggmgh a Condemnation Vl, Prohibited Uses of Airport Revenue. i551-lahce of lhls Pulley Slatelhehll

iii. For the sale of (or sale or lease of D, A1'!'pu1'[SpO[15(_)|' B. Policies and Procedures on the
rights in) sponsor-owned mineral, . . Requirement for a Self-Sustaining
natural, or agricultural products or That alrpfog Spgnst ltltle owntesr or Airport Rate Structure

t t b t k from the air ort or Opera Dru ea Po a accep - <

wa. “F0 S‘ a .92‘ t d tp ‘ t. . Federal assistance and executes grant l< These Pollcles ahd Pl°Ce‘lllTe5
o con uc an ac ivi

W‘ or B ng . . . ty agreements or other documents required aPPlY l° lhe °Per3hh'5 of P“hll9lY
On’ or for tgle use if dbposltlotrl offeal for the receipt of Federal assistance. °Whe‘l ah'P°l'1$ that have lecelved 3"
or persona prope y or any in eres An) d I t t d th t h
therein owged of‘ qontrolled by the Section 111-—Applicahility of the Policy gram Zlgiggig i§r:?fe:?0n 0: aigethe

Sponsor an use or an alrpomle ate A. Polic and Procedures on the Use of effecllve dale Dl lhls P°h_'3Y>‘
purpose but not located on the airport 7 2 G ; bl g tA- H; d st t L 1 . ran assurance o i a ions
leg-lg ll°whl‘;Wh dutY'h'99 5h‘_7P_)>_ Tgzgron :’;l::;,:nFuBIa e or Ma regarding maintenance of a self-I

- evehue mm 5P°h5°r achvhles °h sustaining airport rate structure in effect
the ah'P°l'l< Ah'P°"l re‘/ehlle generally 1- Wlth respect to the use of alrporl on or after the effective date of this
lhcllldes all Tlhfehhe Tecelved by the re"eh“§~ the Pllllcles ahd Plhhedhles lh policy apply until the end of the useful
sponsor for activities conducted by the glale Pollicy Sl3lZ€1:Il8l';§13{€;l3PPl1C3b‘l9 I; life of eaeh ah-pprt development project

222:3.":::{.?;.::*::;:::"::;.:';3... ,...*::2..:“.r$.;i*::..r...:::::§;::@3 °{,,’%°{_““ii}"“,»
~ l o iga ions un er a gran or an

i. From any activity conducted by the September 3, 1982, under the Airport ac uismon‘ which do not ex h.e_

sponsor on airport property acquired and Airway Improvement Act of 1982 q P
with Federal assistance; (AAIA). as amended, recodified without C‘ _API?ll93_h"h Dfthe Palm)’ lo AVPON

ii. From any aeronautical activity substantive change by Public Law 103- Pnvallzallhh
conducted by the sponsor which is 272 (July 5, 1994) at 49 § U.S.C. 47101, 1, The Airport Privatizatign Pilot
directly connected to a sponsor's et seq., and which had grant obligations Program, codified at 49 U.S.C. § 47134,
ownership of an airport subject to 49 regarding the use of airport revenue in provides for the Sale or lease of general
U.S.C. §§ 471U7(b) 01' 47133; or effect Onhoctobel" 1, 1996 (the effective aviation airports and the 19359 of air

iii. From any nonaeronautical activity date of t e FAA Authorization Act of carrier airports. Under the program, the
conducted by the sponsor on airport 1996). Grants issued under that FAA is authorized to exempt up to five
property not acquired with Federal statutory authority are commonly airports from Federal statutory and
assistance, but only to the extent of the referred to as Airport improvement regulatory requirements governing the
fair rental value of the airport property. Program (AIP) grants. The Policy use pf all-pm-1 revenue The FAA can
The fair rental value will be based on Statement applies to revenue uses at exempt an airport sponsor from its
the fair market value. such airports even if the sponsor has not obligations to repay Federal grants, in

2. State or local taxes on aviation fuel received an AIP grant since October 1, the event of a sale, to return property
(except taxes in effect on December 30, 1996. acquired with Federal assistance and to
1987) are considered to be airport 2. With respect to the use of state and use the proceeds of the 5319 or lease
revenue subject to the revenue~use local taxes on aviatior; fuelltlhis llzlolicy exclusively for airport purpose; The
requirement. However. revenues from Statement is app icab e to a pu ic exemptions are subject to a number of
state taxes on aviation fuel may be used agencies that have received an AlP conditions.
to support state aviation programs or for development grant since December 30, 2. Except as specically provided by
noise mitigation purposes, on or off the 1987, and which had grant obligations t.he terms of an exemption granted
airport. regarding the use of state and local taxes under the Airport Privatization Pilot
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Program, this policy statement applies requirements, and this proposed policy (a) the airport;
to a privatization of airport property is not intended to add to the (bl The 10681 8ll'P0rt system; Or
and/or operations. considerations already involved in a (C) other 10681 1361111195 OWHEK1 Of

3. For airport privatization transfer of airport property. °Pe"3ted by ‘he Perseh °T ehthy lha‘
transactions not subject to an exemption S ‘, Iv st t R , f owns or operates the airport that is
under t.he Pilot Program: cc 1°“ _, a “wry equlremhnls or directly and substantially related to the

FAA approval of the sale or other ‘he use of Alrpon Revenue air transportation of persons or
transfer of ownership or control, of a A4 Genera] Requirements, 49 U4$_c4 property.
publicly owned airport is required in §§471g7(1,)and 47133 2. Section 47133(b) contains the same
accordance with the AXP sponsor 1 Th . . . . grandfather provisions as section

. 8 CUl'I'El'1( TOVISIOHS l"ESti'lCllI]
assurances and general overnment . P g 47107(b)

g the use of airport revenue are found at 3 E ‘t ‘ f n 47133
contract law principles. The proceeds of 49 U S C §§471O7(b) and 47133 - "QC me" 0 59¢ '0"
a sale of an on n, an an; Considered _' ' ' '_ ' resulted in three fundamental changes
airport revelhue lexcleptliln the case of se.Clllllll l7lll7ll.l) leqlllle.s llle Selelary’ K0 U19 revenue-U59 obligation. 85
pmpeny acquired wnh Federal pm”: O epprovlllg a prolec glen reected in the applicability section of

. . . . application for airport development, to ‘H l- t t t
llSSlslllnCe' llle S.ale of wlllcll ls sllll-lecl obtain written assurances re ardin the ls po- my S a emen '
to other restrictions under the relevant . g g 3- Pm/ately 0“/hed ahP°h5 lleeehfihg
gram Conn-an or deed)_ when the Sale use °f a“P°" re"_e“_“e ahd slate ehd Federal assistance (as defined in this
proposed is the sale of an entire air ort local laxes llll avlllllllll llle.l' secllllll Pehel’ Statement) 3391' oclobef 1» 1995‘P .we
present the FAA with a complex P P . . Yequlfemehh
transaction in which the disposition of local lllxes on avllllloll lllel (except lllxes b- In addhloh la ahlPC'h§ receiving
the proceeds of the transfer is only one :_l(;l\gf1e\1Cels°;leIl?(:ll,Cal:el:,ll§§,3;l0l')‘l1gil;lalllggollze Ah? %ranl$'_ a‘a7:°'f15 recoeflvfhtg ggderal

Q5515- ~ - ~ ance in e orm iof many considerations. In its review of in b ended for the ital E
such a proposal‘ the FAA would W e e P P property after October 1, 1996, are
condition its approval of the transfer on Oherahhg C0515 of subject to the revenue-use requirement.

. Th ‘ t; - -

the parties’ assurances that the proceeds 2 -phi iltlfcllgnrpon System. or th; g°;:t;l{;l€gl3;tel:re3::§€fl?Sge“ml
Qf sale Wih he used f°T The P“YP°5e5 c: Other local facilities owned or - ‘l

- fter October 1 1996permitted by the revenue-use j d h th ~ ,1 requmlmem °n or 3 , '_ ‘
re uiremems of 49 U‘s)C_ §§ 471070)) opera ll Y ll 31'?” Owner 0' the revenue-use requirement applies

Cl operator and directly and substantially indenitel
and 47133. Because of the complexity of 1 t dt th ~ t t f f . y‘ . .

an airport sale or privatization, the Leagszngsrs Del. zllDl;l0;:?tS;llll ll lo“ ll m4-d-rhls ;e(§t1t°‘Q°f{h‘;9Pg°611iY Tefers 3:
provisions for ensuring that the e ll ll ll C ll el ‘ ' ecallse . e
proceeds are used fur the purposes B. Exception for Certain Preexisting FAA A\;fth(€fiZ3°hhAi°{ 1996
permitted by the 1-evehnense Arrangements (Grandfather Provisions) e"h5 e ee We eh 3 3 e-

is by its

requirements may need to be adapted to section 47107(b)(2) provides an D. Specic Statutory Requirements for
the special circumstances of the exception to the requirements of Section the Use ofA1'rp0rt Revenue
transaction. Accordingly, the 47107(b)(1) for airport owners or 1_ In section 112 of the FAA
disposition of the proceeds would need Qperatofs having Certain nancial Authorization AC1 of 1994 49 U S C
to be structured to meet the revenue-use anangemenrs in effeq prior to the § 47m7(1)(2) (A_D) Congréss exbrlesgly

re‘luh'emeTl15Y Eh/eh the sheelal enactment of the AAIA. This provision prohibited the diversion of an-port
conditions and constraints imposed by is mmnmnjy refen-ed to as the revenues through,
the feel Of a ehahge lh ah'P°" "grandfather" provision. It states: a, Direct payments or indirect
ownership. ln]consider;ng]anIdAA Paragraph U) of mis Subsection dues hm payments, other than payments
appnlvmg Sue “lq“e_s ' e _ “Y1 apply it a provision enacted not later than reecting the value of services and
remalh °Peh and exlhle lh 5PeC1f)’m§ September 2, 1982, in a law controlling facilities provided to the airport:
¢0l’ldi1i0!15 0" the U59 Of revenue that financing by the airport owner or operator, or b, Use of airport revenues for general
will protect the public interest and a covenant or assurance in a debt obligation economic develnpmenty marketing and
fulfill the ob'ectives and obli ations of issued not later than September Z. 1982. byJ E promotional activities unrelated to
revenue-use requirements, Without the °Wl1@|'>°Y fP;_Yat°lY» PYl°Vlde5 that an-pens or anpon systems;

‘ ' ‘ ' C 3 a . ruhheeessahly lhlellfenhg Whh the lgevfllllelqlfl ll. lllgtsllcf (axes llllflzgl loll c. Payments in lieu of taxes or other
PPT°Pl'iaTe PTi"atiZ31i°" °f aiTP°\'1 lle- llpll ll allplll ' llllll ally ll » ll - assessments that exceed the value of
. f U t facilities of the owner or operator, including
ln ms .llc me‘ . . the airport. be used to support not only the 5eWlce5 Provided? or

4‘ ll ls not the mlemmn of the FAA airport but also the general debt obligations d- PaYmeht5 to Chmleensate hon‘
'59 effeehvell’ hall ahllmrt Privahzallhh or other facilities of the owner or operator. sponsoring governmental bodies for lost
hllhiathfes eulslde ef the Pilot Pllogllam . . tax revenues exceedin stated tax rates.
through application of the statutory c- APPIICEHO" M49 U-SC» § 47133 2, gecnon 471Q7(1)(5 enacted as pan
requirements for use of airport revenue. 1. Section 47133 imposes the same of the FAA Authorization Act of 1996,
Proponents of a proposed privatization requirements on all airports, privately- provides that;
or other sale or lease of airport property owned or publicly-owned, that are the (A) Any request by a sponsor
clearly will need to consider the effects subject of Federal assistance. Subsection airport for additional payments

to any
for

of Federal statutory requirements on the 47l33(a) states that: services conducted off of the airport or
use of airport revenue, reasonable fees Local taxes on aviation fuel (except for reimbursement for capital
for airport users, disposition of airport taxes in effect on December 30, 1987) or contributions or operating expenses
property, and other policies the revenues generated by an airport shall be filed not later than 6 years after
incorporated in Federal grant that is the subject of Federal assistance the date on which the expense is
agreements. The FAA assumes that the may not be expended for any purpose incurred; and
proposals will be structured from the other than the capital or operating costs (B) Any amount of airport funds that
outset to comply with all such of— are used to make a payment or
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reimbursement as described in local facilities owned or operated by the b. For other contributions to the
subparagraph (a) after the date specified airport owner or operator and directly airport, the airport owner or operator
in that subparagraph shall be considered and substantially related to the air may seek reimbursement of interest only
to be an illegal diversion of airport transportation of passengers or property. if the FAA determines that the airport
revenues that is subject to subsection Such costs may include reimbursements owes the sponsor funds as a result of
(n). to a state or local agency for the costs activities conducted by the sponsor or

3. 49 U.S.C. § 40116ld)(Z)(A) Pl'0\/ides. of services actually received and expenditures by the sponsor for the
among other things, that a State, documented, subject to the terms of this benefit of the airport Interest shall be
political subdivision of a State or policy statement. Operating costs for an determined in the manner provided in
authority acting for a State or a political airport may be both direct and indirect 49 U.S.C. 47107(o), but may be assessed
5UbliiVi$i01'l may oii “(ii/) levy 0|‘ and may include all of the expenses and only from the date of the FAA's
collect a tax, fee or charge, first taking costs that are recognized under the determination.
effect after August 23, 1994, exclusively generally accepted accounting 5. Lobbying fees and attorney fees to
upon any business located at a principles and practices that apply to the extent these fees are for services in
commercial service airport or operating the airport enterprise funds of state and support of any activity or project for
as a permittee of such an airport other local overnment entities. which airport revenues may be used
than a tax, fee or charge wholly utilized 2. T%’l€ full costs of activities directed under this Policy Statement. See Section
for airport or aeronautical purposes." toward promoting competition at an VI: Prohibited Usecs pf Airport Revenue.

. . air ort, ublic and industry awareness 6. Costs incurre y government
€'e5::;e:rg)ei:‘:_:?:ll‘y charges and of girpoili facilities and services, new air Offiliials. Such as city C0\i!1Cii members.

service and competition at the airport to the extent that such costs are for
The A"i3il°" 53596’ 3nd Capacity (other than direct subsidy of air carrier services to the airport actually received

EXP3n5l°ll Am ill l990 3llll'l'Ji'iZ9Cl ihe operations prohibited by paragraph and documented. An example of such
l"lP°5ltl°" °f 3 P355e"Eel f3CllllY ¢ll3TEe Vl.B.12 of this policy), and salary and costs would be the costs of travel for
(PFC) With ihe 3PPl"°V3l Oi llle expenses of employees engaged in city council members to meet with FAA
59Cl'9i3l'}’- efforts to promote air service at the officials regarding AIP funding for an

l~ While PFC revenue l5 "Qt airport, subject to the terms of this airport project.
characterized as “airport revenue" for policy srararnenn other nerrnissibie 7, A Pgrgn of the general (j()5{5 qf
PUFPOSES Oi lhi5 Policy Siiememi expendiinres include cooperative government, including executive offices
5P9Clll° 5l3llll°l'Y 3nd Y9Elll3t°TY advertising, where the airport advertises and lhe leEi5i3iiVe bfhehesr may be
guidelines govern the Use Of PFC new sefvigeg with or vi/j1_h1)u[ marching allocated to the airport indirectly under
revenue, as set forth at 49 U.S.C. 40117, funds’ and adveriising of general Dr a cost allocation plan in accordance
“lJ355e"89l' F39iliiY F9953‘ 3"Cl l4 CFR specific airline services to the airport. Wiih V-B3‘ Oi this Policy Statement-
Part 158, “Passenger Facility Charges." Exarnnies of nerniiiied expenditures in 8. Expenditure of airport funds for
(For purposes of this policy, the terms inis Category include; (a) a gunerbdwi support of community activities,
“passenger facility fees" and "passenger hospitality reni for Cdrnuraie aircrafi participation in community events, or
facility charges" are synonymous.) crews at a sp0nsor_owried genera] support of community-purpose uses of
These provisions are more restrictive aviaiinn rerniinai intended id promote airport property if such expenditures are
than the requirements for the use of ine use of riiai airpori by mrnoraie directly and substantially related to the
airport revenue in 49 U.S.C. 47107(b), in aircraft; and (is) the Cdsi of nrurnuiinnai operation of the airport. Examples of
that the PFC requirements provide that iierns bearing airnnri iugds distributed at permitted expenditures in this category
PFC collections may only be used to various aviaiirin indusu-y evenis include: (a) the purchase of tickets for
finance the allowable costs of approved 3_ A share of Promorionsl expenses, an annual community luncheon at
projects The PFC regulation specifies which may inslude marketing effnrrs‘ which the Airport director delivers a
the kinds of projects that can be funded sdverrisingy and related asriviries speech reviewing the state of the airport;
by PFC revenue and the objectives these designed in increase travel using the and (b) contribution to a golf
Pmiecls must achieve i° receive FAA airport, to the extent the airport share of tournament sponsored by a “friends of
approval for use of PFC revenue. the prrnnorinnal rnaierials or efforts the airport" committee. The FAA

2. The statute and regulations prohibit rneers the requirements of V_A_2_ above fecognizes iiiai Coniribuiidns for
eXPel'ldlilll'9 °f PFC levellue f°l °lllel' and includes specific information about community 0|‘ Charitable P\1l'Pl1SeS Can
lll3" 3PPr°‘/ell Pmlecl-5' °l' °°lle¢ll°“ of the airport. provide a direct benefit to the airport
PFC l'eVel"llle in excess of 3PPl'°‘/ell 4. The repayment of the airport owner through enhanced community
3"i0\-il'il5- or sponsor of funds contributed by such acceptance, but that a benefit of that

3~ A5 °XPl3l"ei'l m°T° full)’ helm" owner or sponsor for capital and nature is intangible and not
\l“Cl9l' 9"f°T¢em9ni P°llCl95 3n'~l operating costs of the airport and not quantiable. Where the amount of
Pmcedules ln Secllim lx- Hlvlllnllollng heretofore reimbursed. An airport owner contribution is minimal, the value of the
3"il C°"lPll3"Ce/l 3 ill'l3l FAA or operator can seek reimbursement of benefit will not be questioned as long as
il@i9l’ml"3il°" lll3i 3 Pilllll¢ 359m)’ h35 contributed funds only if the request is there is a reasonable connection
Vi°l3l5l3l the revel"-le’“§9 Pl"°Vl§l°ll made within 6 years of the date the between the recipient organization and
Pl"e"e"_t5 llle_FA-A lmm 3PPl'°Ylng new contribution took place. 49 U.S.C. the benefit of local community
3llill°ll_l)’ l° ll_llP°_5e 3 PFC ‘mill 47l07(l). acceptance for the airport. An example
C°l"l'9¢iiV9 3Cil°" 15 i3liell- a. lf the contribution was a loan to the of a permitted expenditure in this
Section V—Permitted Uses of Airport alrpollr and ‘3leallY d°°“mel_ltecl P5 an ¢3leE°lY W35 P3lll¢lP3ll°" lll 3 l°°3l
Revenue interest-bearing loan at the time it was gchgul fair with 3 h1]()[h f[)(;u5ing gn

made, the sponsor may repay the loan operation of the airport and career
A. Permitted Uses ofAirport Revenue nrincinai and interest frarn airnurr Opportunities in aviauonu -r-he

Airlport revenue may be used for: funds. Interest should not exceed a rate expenditure in this example was $250,
1. he capital or operating costs of the which the sponsor received for other 9. Airport revenue may be used for

airport, the local airport system, or other investments for that period of time. the capital or operating costs of those
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portions of an airport ground access under a cost allocation plan satisfying their counsel to support a claim of
project that can be considered an airport the requirements set forth above. grandfathering. Previous DOT
capital project, or of that part of a local However, the allocation of these costs interpretations have found the following
facility that is owned or operated by the may require special scrutiny to assure examples of pre~AAIA legislation to
airport owner or operator and directly that the airport is not paying a provide for the grandfather exception:
and substantially related to the air disproportionate share of these costs, b. Bond obligations and city
transportation of passengers or ro er , . ordinances requiring a five percent
including use by airport visitorfanld ty géféizigggtzg?g7CgI:;IZ?,:::t%-23:95 “E7955 T9¢9iPt5“ fee from ah"Pb"t
employees. The FAA has approved the “Costs ofsen/ices and Contributions revenues. The payments were instituted
use of airportdrevenue for the aedtual Provided to Airports in 19:41 ctontirtuedtint 19t6h8.

costs incurre or structures an 0- 5 3 9 5 3 U 9 OT 9
equipment assoelated with an annen 1. Reimbursements for capital and assessing of a ve percent surcharge on
terminal building station and e rall operating costs of the airport made by a all receipts and deposits in an airport
connector between the alrpnrt station government entity, both direct and revenue fund to defray central service
and the nearest n-lass transit I-all line‘ indirect, must be supported by adequate expenses of the state.
where the Structures and equipment documentary evidence. Documentary d. City legislation authorizing the
were (1) leeatetl enth-ely en an-port evidence includes, but is not limited to: transfer of a percentage of 3ll'p0l'1.‘

property, and (2) designed and intended a. Underlying accounting data such as revenues, permitting an airport-air
exclusively for the use of airport general and specialized journals, carrier settlement agreementproviding
passengers ledgers, manuals, and supporting for annual payments to the city of 15

worksheets and other analyses; and percent of the airport concession
B» Ahocahoh "”"d"9Ct C°5t$ corroborating evidence such as invoices, revenues.

1. Indirect costs of sponsor services vpuchers and indirect cost allocation 9» A 15:53 State Statutory
ma be allocated to the airport in P HHS, 01' rah-5P9" 3 hm Program gbV9rh1hE I 9

a<;¢>r;rdan¢9 with this pnlicyy bug the b. Audited financial statements which financing and operations of a multi~

allocation must result in an allocation to 5h°W th9 5P99lh9 9XP9hdh‘h'95 1b b9 modal transportation authbrhyr
the airport only of those costs that T9hhbul'59d b)’ lh9 ah'P°"l- Such i"°1"di"$ alTPbht»‘ high“/3}’-VPOTL rah
would otherwise be allowable under 49 9XP9hChh"95 Shbbhl b9 919ml)’ and trahsli faClm_‘e5' ‘fvhereln stale
Ul5_C_ § 47l()7(b)_ ln addition, the identifiable on the audited financial TBVBHUQS, lludtg HITPOYI Tet/BHUBS.

documentation for the costs must meet 5""9m9hl5 as b9i"8 9°h5i$h?h'f Whh Suppbrt the state 5 L'a‘_"‘5_P_°m‘“°“'
the standards of documentation stated 535%" Vlh bftthls PQECY 5tat9m9ht- §_lelatefd' a“S1mh_er' fatcllltlestllghe funds
- » - . ocumen a evi ence to su or ow rom e airpor s o a s a e

‘"291-Shgogéiig must be allgcated under direct and indirgt charges to theggrport transportation trust fund, composed of
a cost allocation plan that meets the must Showhat th9 iiimgugwdclaimed ahl£'ta:‘?- f995- bhalgisr ghd ‘K9;/9hu95"
followin re uirements: W979 abhla Y 9XP9h 9 r b E9‘ 9° 99 9 9" "9991"9 Y 9 5 3 9

a_ Thegcggltzlis allocated under a cost estimates are not sufficient to establish dejmet Of 'Ll'6I}S1J_0l‘18Ii0-

allocation plan that is Cnnsisient with a claim for reimbursement. lndirect cost - Pb" ?hhhbr_hY 5 1956 9h§bhhE act
Amighrnent A to OMB Circular A_37_ allocation plans, however, may use Prbvlshs 5P991h9a}l]l_Y]E9rh"htgh5 h to
except that the phrase "air ort revenue" budget BSUIIIQIES *0 Elablish pl‘e- “_59 Pb ‘”9"9hu9' W hf lhb '1 95

should be 5ub5[i[l_1[ed for ihle phrase determined indirect cost allocation a"b°n_T9‘/9h‘-19» 1° 5ah5fY d9bl
"grant award," wherever the lailer rates. Such estimated rates should, bbhgahbhs and "1 use 1'9‘/ehues fmm
phrase occurs in Attachment A; however, be adjusted to actual expenses “Ch P{'°J9Ct f°l' the “P911555 Of the

b. The allocation method does not in the subsequent accounting period, 3\hhbrhY> “*9 391 315° 9X9mPt5 th9

;2i.:‘:a1",::*;::;$:,r,':1:";:;":,iiizziiirsx‘ D-by $353€f;;’a§$%’;i*;i£it$¥§‘t£‘tIor
in consideration of the benefits received crandfathered Airports “X95 to 59‘/9"] lbcal E°V9m'h9ht5 and
by the alrnon; 1. Airport revenue may be used for gives it other corporate powers. A 1978

¢_ Cost; allocated indirectly under the purposes other than capital and trust agreement recognizes the use of the
cosi 311033119“ plan are ngi billed operating costs of the airport, the local authority's revenue for debt servicing,
directly in the airport; and airport system, or other local facilities facilities of the authority, its expenses,

d. Costs billed to the airport under the owned or operated by the sponsor and reserves, and the payment in lieu of
cost allocation plan must be similarly directly and substantially related to the taxes fund.
billed to other comparable units of the air transportation of passengers or 2. Under the authority of 49 U.S.C.

airport owner or o erator. property, if the "grandfather" provisions § 471156), the FAA <10I1$iCl9l"5 B5 8 510101"

3, A portion of the general costs of of 49 U,S.C, § 47107(b)(2) are applicable militating against the pprvval of an
government, such as the costs of the to the sponsor and the particular use. application for AIP discretionary funds,
legislative branch and executive offices, Based on previous DOT interpretations, the fact that a sponsor has exercised its
may be allocated to the airport as an examples of grandfathered airport rights to use airport revenue for
indirect cost under a cost allocation sponsors may include, but are not nonairport purposes under the
plan satisfying the requirements set limited to the following: grandfather clause, when in the airport's
forth above, However, the allocation of a, A port authority or state department fiscal year preceding the date of
these costs may require special Scrutiny of transportation which owns or application for discretionary funds, the
to assure that the airport is not paying Operates other transportation facilities FAA finds that the amount of airport
a disproportionate share of these costs, in addition to airports, and which have revenues used for nonairport purposes

4. Central service costs, such as pre-September 3, 1982, debt obligations exceeds the amount used for such
accounting, budgeting, data processing, or legislation governing financing and purposes in the airport's first fiscal year
procurement, legal services, disbursing providing for use of airport revenue for ending after August 23, 1994, adjusted
and payroll services, may also be non-airport purposes. Such sponsors by the Secretary for changes in the
allocated to the airport as indirect costs may have obtained legal opinions from Consumer Price Index of All Urban
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Consumers published by the Bureau of purposes at less than fair rental/market Section V'H—Policies Regarding
Labor Statistics of the Department of value, except to the extent permitted by Requirement for a Self-Sustaining
Labor. SectionVlI.D of this policy. Airport Rate Structure

Section VI—Prohibited Uses of Airport 9» U59 Of land by the SPOHSOY f0!‘ A. Statutory Requirements
Revenue aeronautical purposes rent-free or for 49 use § 47l07(a)(l3) requires
A Lawful and Unlawful Revenue h°mlh3l l'9h_l3l l'al95- eX°_9Pl lo the airport operators to maintain a schedule
Diversion exlent permitted by Section VII.E of this of charges for use of the airport; -‘(Al

. . . P0 ll3}’> that will make the airport as self-
Revenue dwerslon ls ‘he use of 10 impact fees assessed by any sustaining as possible under theairport revenue for purposes other than ‘ . . . tn .the capnal Opemnng Costs of the ggvgfnmgntal bgdy that exceed the circumstances existing at e airport,

airport, the local airport system, or other "ahl9_ Of $9"/ices or facilities provided to lhcllllllllg l;.°ll‘llTe llf mlfflc and
the air ort However, air ort revenue e5°ll°m)' 0 0° echo"local facilities ovimed or operated by the P - P Th - t < ‘ ll f d

airport owner or operator and directly may he used Where a"P°‘"l de"@l°P"l9hl to as inrgl-l;::l?_l$;a§1§?n::nZanigle
and substantially related to the air requires a Sponsoring agency I0 take an g
transportation of passengers or property, action, such as undertaking B. General Policies Governing the Self-
unless that use is grandfathered under environmental mitigation measures Sustaining Rafe SIT!-1CtHr€ ASSUIBHEB
49 U.S.C. § 47107(b)(2) and the use does contained in an FAA record of decision 1_ Ail-pm-1 pl-op]-ieu);-5 mus; maintain
not exceed the limits of the ‘grandfather’ approving funding for an airport 3 fee and rental Sn-uqure that in {he
¢la\15E< when Such U59 i5 50 development project, or constructing a circumstances of the airport makes the
grandfathered, ll ls known as lawh-ll ground access facility that would airport as financially self-sustaining as
"Venue CllV9l5l°h- Unless l-he levehl-le otherwise be eligible for the use of possible. In considering whether a
diversion is grandfathered, the diversion anpon revenue. Payments of impact particular contract or lease is consistent
ls lllllawllll and plollllllled by llle fees must meet the general requirement Wllh lhls l'e‘lllll"9"lehl- the FAA ahd the
levenue'llSe leslllclllllls‘ that airport revenue be expended only Offlce °f [he lh5P9¢l0F Genelal (OIG)
B. Prohibited Uses ofAirport Revenue for actual documented costs of items gehelall)’ evaluate the lhllll/lllllal.. . ~~ - contactol t dt hthpmhllmed uses of anpon revenue eligible for use of airport revenue under flée latillqa? Bf‘ elgllelelsftgé 9 er
lnclud-6 but M? nnl llmlted lo; this Policy Statement. In determining __ fg g

1 Direct or indirect payments that appropriate corrective action for an S“ lclen lllcllme ‘ll e alllm
' . . . property or service provided, ratherexceed the fair and reasonable value of impact fee payment that is not man looking at ‘he nancial stams of

those services and facilities provided to consistent with this policy, the FAA th ti . rt
e en re air o A

llle allll°l'l' The FAA generally wlll collsldel wllelhel the lmpacl lee Z. If markelaconditions or demand forconsiders the cost of providing the was nn used b 3 nonss Onsm-inservices facilities ‘he air P Y dP E air service do not permit the airport to
[enable indicator of value P g°Y§lhmehta ehhtl’ all l 9 5_P°h5°_l 5 be financially self—sustaining, the airport

2 Direct or indirect Payments that are 3hllltY under l°¢al law l° 3‘/olll P3YlllE proprietor should establish long<term

based on a cost allocation formula that the fee' goals and llllgels lo make llle lllllloll as
. t . t . h th. 1. 11 Expenditure of airport funds for financially self-sustaining as possibleis no consis ent wit is po icy ' 3 At - rts k t CH-'
statement or that is not calculated SllPP°_lt of Chhlmllhlll’ acllvllles and ‘ ‘some ailrpo . ‘ may e ml-lll lllms
consistently for the airport and other P?ll'llClPall°h lh Colhlhllhlll’ 9"ehl5- °l' m?yblll.ohpfel-mlhall alrpncploplilelilr ho

com arable units or cost centers of lol” 5hPP°l"l of c°mlhllhllY'Plll'P°5e "595 es 3 ls ees a ale Su lclent y lg
P - to recover aeronautical costs andf t t tr th t t _ _ ,

gel’;/elllsilftolfltaiirport revenues for general gefrlllllgdllirlllllllirslpzlicclg/P 5:9 S:Cil(0finV sulflclenlly low lo alllacl and lelalll
economic development. Uses of Airport Revenue. Examples of Commglclal aelollallllcal .selvlces' lll

4_ M k ll d ll l . . . . . such circumstances, an airport
31' 9 1'18 all Plum‘? °ha rohibited ex enditures in this cate o . . . .

activities unrelated to airports or airport gnclude expesdlmre of $50_000 to g ry Ploglllelol illeCl5l°ll lo °hal'€9_ lales lhlll
5Y5lelll5~ llXamPle5 of Plolllblled sponsor a local film society's annual alien e Olwrl - ose- needed-to aflhlezle a
eXP§ll§eS lll lllls Caleg°ly "‘°l"‘l? lm festival; and contribution of $6,000 fl? tsus Elmmg lnmm-edulllir tel: 0 aijlue
llalllclllalloll lll llloglam lo Plovllle to a community cultural heritage - 8 Se-Wllces axle llmvl e- 0 E-lllu lc
hospitality training to taxi drivers and festival ls h_°l ll‘ elem Y lllmllslslelll Wll the
funding an annon oneralons float - obligation to make the airport as self-
Cnntalnlng no reference to the airport ln 12. Direct subsidy of air carrier sustaining as possible in the
a New years Day Parade‘ operations. Direct subsidies are circumstances.

5. Payments in ieu of taxes, or other considered to be payments of airport 4< Ah"P°l'l Plflpllelols are 9h_C°lll'ag9‘l~
assessments, that exceed the value of funds to carriers for air service. when ehlellhg mm "aw °l T9‘/159d
services provided or are not based on a Prohibited direct subsidies do not agreements °l mhelwlse eslabllshlhg
reasonable. transparent cost allocation include waivers of fees or discounted lale5' Cllalgesr and lees’ l° llhllellake
formula calculated consistently for other landing Or other fees during 3 leasflhable §ff°ll5 l° make lhehf
Cmpfble \1l’li'i5 0|’ COSY CBIIIETS 0f promotional period. Any fee waiver or Palllllulal llllllolls as self §“5‘“‘“,l“$ as
government; discount must be offered to all users of Posslble ln llle Cllclllllslances exlsllllg at

6 Payments to compensate mm‘ the air ort and rovided to all users Such allgolts
' - - P Y P 5 Un er 49usc §47107(a)(1) andsponsoring governmental bodies for lost - < - -_ a a ~

tax revenues to the extent the a ments that are wlllmg to pmylde lhe Fame type ‘he ""Pl°m9hhhE Elam assurance-
exceed the stated tax rates applllfllllile to alldhlelzel of new. senilcas c.0nSlil.inl . Charges l° aemnallllcal 115975 ""151 be
the airport: wit _t Ie promotiona o _ering. i ewise reasonable and nol unjustly

7, Loans to or investment of airport Pmhlllllell dire“ Sllbsldles d° "°l discriminatory. Because of the limiting
funds in a state or local agency at less lhclllde sllPP°l'l f°l alllllle allveltlslhg Bffelil Of the r8S0rlHbl9eSS
than the revailing rate of interest. <1‘ "larkellng 05 new Se"/ices 1° lhe requirement, the FAA dues not consider

8. Land) rental to, or use of land by, extent permitted by Section V of this the self-sustaining requirement to
the sponsor for nonaeronautical Policy Statement. require airport sponsors
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to charge fair market rates to capacity, security, safety or operations with aeronautical missions may include
aeronautical users, Rather, for charges to of the airport. Examples of acceptable the Air National Guard, aviation units of
aeronautical users, the FAA considers uses include public parks, recreation the Army National Guard, U.S. Air
the self-sustaining assurance to be facilities, and bike orjogging paths. Force Reserve, and Naval Reserve air
satisfied by airport charges that reflect Examples of uses that would not be units operating aircraft at the airport.
the cost to the sponsor of providing eligible are road maintenance Reserve and Guard units typically have
aeronautical services and facilities to equipment storage; and police, fire an historical presence at the airport that
users. A fee for aeronautical users set department, and other government precedes the Airport and Airway
pursuant to a residual costing facilities if they do not directly support Improvement Act of 1982, and provide
methodology satisfies the requirement the operation of the air ort, services that directly benet airport
for a self-sustaining airport rate 2. The property involl/ed would not operations and safety, such as snow
structure. reasonably be expected to produce more removal and supplementary ARFF

6. In establishing new fees. and than de minimis revenue at the time the capability,
generating revenues from all sources, community use is ccntcniplatcd, ancl
airport owners and operators should not the property is nut reasunably expected G‘ Use afpmperty for Trans" Pmlects
seek to create revenue surpluses that to be used by an aeronautical tenant or Making airport property available at
exceed the amounts to be used for Otherwise be needed for airport less than fair market rental for public
3lrP°rl 5Y5t9rr1 P"rP°5°5 and f°r Other operations in the foreseeable future. transit terminals» right-of-way. and
purposes for which airport revenues when airport property reasonably may related facilities will not be considered
may be spent under 49 U.S.C. he expected tn earn n-lure than minimal a violation of 49 U.S.C. §§ 47107(b),
§ 4'/107tb>(1). including reasonable revenue, it sun may be used for 47133 or 47l07(a)(13) if the transit
reserves and other funds to facilitate Curnmunny purposes at 1955 than FMV system is publicly owned and operated
financing and to cover contingencies. if the revenue earned frnrn the (or operated by contract on behalf of the
While fees charged to nonaeronautical curnrnunny use approximates the public owner), and the facilities are
users are not subject to the revenue that could nthervvise he directly and substantially related to the
reasonableness requirement or the generated’ provided {hat the other air transportation of passengers or
Department of Transportation Policy on provisions of VI1_ Dr are rnerr property, including use by airport
airport ""95 and Ch3rE9$- the 5urPlus 3. The community use does not visitors and employees, A lease of
funds accumulated from those fees must preclude reuse of the prnnerty for nominal value in the circumstances
be Used ih aCC0rdhC9 With 49 U»54C- airport purposes if, in the opinion of the described in this section would be
§ 47107(b). airpqrt sponson such reuse will provide considered consistent with the self-
c_ pun-Cy on Charges for greater benets to the airport. than sustaining requirement.

Nonaeronautical Facilities and Services c°m‘nl1an°" °f the C'?mm‘“mg use‘ H_ Private Transit Systems
4. Airport revenue is not to e used

Sublect lo the general Elfldance Sf“ to support the capital or operating costs G9"9l'3ll)'i Private gmund
forth above and the specific exceptions associated wnh the Community use transportation services are charged as a
noted below, the FAA interprets the nonaeronautical use of the airport. In
selfsustaining assurance to require that E~ I/5@_ "fPr017"‘t)’ by N°t'[°F'Pr"5t cases where publicly-owned transit
the airport receive fair market value for Avlatlorl Organizations services are extremely limited and
the Pr°Vi5l°rl Of rl0rl@l9r0ha\1tlCal 1. An airport operator may charge where a private transit service (i.e,, bus.
faClllli95 Brllll 59X'VlCe5- t0 the 9Xt9l'lt reduced rental rates and fees to the rail, or ferry) provides the primary
lJrCtiCBl>l9 considering the following not-for~prot aviation source of public transportation, making
circumstances at the airport organizations, to the extent that the property available at less than fair

- - - reduction is reasonabl ‘ustified b the market rental to this private serviceperry for Pubhc tangible or intangible ble-Inets to the would not be considered inconsistent
P0595 . . . . . .airport or to ClV1l aviation: with 49 U.S.C. §§ 47l07(b), 47133 or

Making airport property available at a_ Aviation museums; 471u7(a)(13)4
less than fair market rental value for b_ Aeronautical secondary and past.
public recreational and other secondary education urngrarns s"m_"l vm—R*P°nl"g and A‘-"'1"
mmmunlt)’ U595 fl" the Purpose Of conducted by accredited educational Requlmmems
maintaining positive airport-community institutjijng; or The Federal Aviation Administration
relatlmlsr Can be 3 legitimate furmtlun of c. Civil Air Patrol units operating Authorization Act of 1994 established a
an alrlwrt l1r0Pri€t0r in operating the aircraft at the airport; new requirement for airports to submit
airport. Accordingly, in certain 2. Police or firefighting units annual financial reports to the
circumstances, providing airport land operating aircraft at the airport generally Secretary, and the Act required the
for such purposes will not be will be expected to pay a reasonable rate Secretary to compile the reports and to
considered a violation of the self- for aeronautical use of airport property, submit a summary report to Congress.
sustaining requirement. Generally, the but the value of any services provided The Federal Aviation Reauthorization
circumstances in which below-market by the unit to the airport may be offset Act of 1996 established a new
use of airport land for community against the applicable reasonable rate. requirement for airports to include, as
purposes will be considered consistent , , , part of their audits under the Single
with the grant assurances 3l“9l F‘ Use “Property by Mlmaly Umts Audit Act, a review and opinion on the

1. The contribution of the airport The FAA acknowledges that many use uf an-pun revenue
property enhances public acceptance of airports provide facilities to military
the airport in a community in the units with aeronautical missions at A‘ A"““aI Fmandal Reports
immediate area of the airport; the nominal lease rates. The FAA does not Section 1l1(a)(4) of the 1994
property is put to a general public use consider this practice inconsistent with Authorization Act, 49 U.S.C.
desired by the local community; and the the requirement for a selfsustaining § 47107(a)(19), requires airport owners
public use does not adversely affect the airport rate structure. Military units or operators to submit to the Secretary
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and to make available to the public an airport improvement program grant audit; (c) public agencies that do not
annual financial report listing in detail identified by FAA as a major program in satisfy the criteria of paragraph B.1 and
(1) all amounts the airport paid to other accordance with OMB A—l33 § 215(c); 2; above; and Public Agencies that did
government units and the purposes for except additional audit costs resulting not execute an AIP grant agreement on
which each payment was made, (2) all from FAA designating an airport or after June 2, 1997.
services and property the airport improvement pro ram grant as a major _ _ _

provided to other government units and program are discifssed at paragraph 9 Seam? IX_Mun“°"“g and
compensation received for each service below. Comp lance

or unit of property provided. 5. FAA Notification. When FAA A Detection e[An-Pen Revenue
Additionally, Section 1 1l(b) of the 1994 designates an airport improvement Djvershm

’.;‘..‘Li§“£.'.‘Z§i“;’;“..’?§.‘.‘§.?ti£§€..?..2”*’°“' €’Ji‘IF;Z‘2§2ii“,‘SZf2i;“?iZ'§;i§’.§§2$h“A bT°§?*@@§§'*;e‘he'
simplified format, of the airport's writing at least 180 days prior to the end hen Iver e _r°m ,3“ alrpo’ 1 e

sources and uses of funds, net surplusl of the sponsor's scal year to have the Wm depegllj ?"mar_11y FPO“ four
loss and other information which the grant included as a major program in its Sollnffs 0 T rmatwn‘
secretary require‘ next Sin le Audit‘ . Vnnua report on revenue use

FAA Forms 5100-125 and 126 have 6. Aucht Findings. The auditor will Subniliied by the sponsor under the
been developed to satisfy the above report audit findings in accordance with Pmvlsmns of 49 U‘S‘C' § 4710-713,119)’
reporting requirements. The forms must OMB Circular A—l33. as am§“ded~
he filed with the FAA 120 days after the 7. Opinion. The statutory requirement 2- Slngle nch‘ T°P°T‘5 5ubnn“9d-
end of the sponsefs scal year, for an opinion will be considered to be Pursuant‘ ‘n 49 U-$<C- § 471O7(‘n)» Whh
Extensions of the ling date may be satised by the audimris reporting annual single audits conducted under

granted if audited financial information llndel" OMB Cil"Cn13T A-133 31 UjS'C' §§ 7501-7505 The
is not available within 120 days of the Consequently when an airport ‘°_‘l""°'nen‘ 1°‘ ‘hm '°PPn$ 1%

end of the local fiscal year. Requests for improvement program grant is dismissed 1_" P?" IX °i‘h_15 P°11°_Y¢

extension should be led in writing designated as 3 malw Pmgralni and ‘he 3' InveSnga_“on,f°u0wmg 3 third
with the FAA Airport Cm-nphanee audit is conducted in accordance with Party c°mPla1n‘ led under 14 CFR
Division AA5-49()_ OMB Circular A-133, FAA will accept Par‘ 16- FAA Rules Oi Practice ivr

the audit to meet the requirements of 49 Federahl’ Assisled AlrP°l" Pl'°C99dlnE5-
B< Single Audi‘ Review and OP""9h U55 § 471()7(m) and this Ohey, 4. DOT Office of Inspector General

1. General requirement and 8. Reporting Package. The Single audits»
applicability. The Federal Aviation Audit reporting package will be l » - -

Reauthurization Act of 1996, Section distributed in accordance with the 2;]-g1;is;1'%t:ggu€I;_~€::glugolgszftn
805; 49 U.S.C. §47107(m) requires re uirements of OMB Circular A-133. In
public agencies that are subject to the adcllition when an airport improvement 1~ when n° ‘mmal C°mPla1n‘ has
Single Audit Act, 31 U.S.C. § 7501- program grant is a major program, the heen hiedi hn‘ ‘he FAA ha5 an
7505, and that have received Federal sponsor will supply, within 30 days lndlcann ‘min "he °r more 5°ul"Ce5
financial assistance for airports to after receipt by the sponsor. a copy of iha‘ a1YP°“ revenue has been °T 15 being
include. as part of their single audit, a the reporting package directly to the di‘/_e"ed nn1nWh1h}’i ‘-he FAA will
review and opinion of the public FAA, Airport Compliance Division nP‘1f)’_‘h9 5P°n5°l‘ 0‘ ‘he Pnsslhie
agency's funding activities with respect (AAS—400), 800 Independence Ave. SW d“/‘=‘l'51°n and request ‘hm 1‘ 1'9-‘Pond ‘O
to their airport or local airport system. 20591. The FAA regional offices may ‘he F-AA'5 ¢°n¢9Tn5i If» 31191‘ in‘°"nn‘1°n

2. Federal Financial Assistance. For continue to request the sponsor tn and arguments submitted by the
the purpose of complying with 49 provide separate copies of the I-epm-ting sponsor, the FAA determines that there
U-5-C» § 47107(In)- Fedfal nancial package to support their administration 15 n° unlawful d1V91'51°n °‘ revenue» ‘he
assistance for airports includes any of airport improvement program grants. FAA W111 n°‘1fY ‘he 5P°n5°T and ‘nke nu
interest in property received, by a 9. Audit Cost. When an opinion is further 1611011» if Ihe FAA makes H

public agency since October 1, 1996, for issued in accordance with 47107(m) and preliminary finding ‘hill there 113$ been
the purpose of developing, improving, this policy, the costs associated with the llniawhli diVeT5i0Yl Oi aifpfl revenue.
operating, or maintaining a public opinion will be allocated in accordance and lhe 5P0n50f 1165 n0‘ llten Cffelive
airport, or an AIP grant which was in with the sponsors established practice action (or agreed to take corrective
force and effect on or after October 1, for allocating the cost of its Single 3<l‘1°nl» ‘he FAA may 155119 3 n°‘i99 0‘
1996, either directly or through a state Audit, regardless of how the airport in‘/e$‘1B3‘l0n Under 14 CFR § 16-103-
block grant program. improvement program grant is selected 11. B119! hlnhef investigation, the FAA

3. Frequency. The opinion will be as a major program, finds t.hat there is reason to believe that
required whenever the auditor under 10. Compliance Supplement. there is or has been unlawful diversion
OMB Circular A~133 selects an airport Additional information about this of airport revenue that the sponsor
improvement program grant as a major requirement is contained in OMB refuses to terminate or correct, the FAA
program. In those cases where the Circular AAI33 Compliance Supplement will issue an appropriate order under 14
airport improvement program grant is for DOT programs. CFR § 16.109 proposing enforcement
selected as a major program the l1. Applicability. This requirement is action. However, such action will cease
requirements of 49 U.S.C. § 47107(m) not applicable to (a) privately-owned, if the airport sponsor agrees to return
will apply_ public-use airports, including airports the diverted amount plus interest.

4. Major Program. For the purposes of accepted into the airport privatization 2. Audit or investigation by the Office
complying with 49 U.S.C. § 47107(m), program (the Single Audit Act governs of the Inspector General. An indication
major program means an airport only states, local govemments and non- of revenue diversion brought to the
improvement program grant determined profit organizations receiving Federal attention of the FAA in a report of audit
to be a major program in accordance assistance); (b) public agencies that do or investigation issued by the DOT
with OMB Circular A—133, § 520 or an not have a requirement for the single Office of the Inspector General (OXG)
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will be handled in accordance with after the later of the date of the grant g. Assess civil penalties.
paragraph B.l above. application or the date the Secretary (1) Under section 1i2(c) oi" public Law

C. Investi ation ofllevenue Diversion dlscovers the noncompilanhe’ the 1034305. Cdified at 49 USC § 4530l(B)5 s t r a th t 1 t hPrecipitated by Formal Complaint “re my m 5 a 3 "‘° 2‘. ‘°" as and td). the Secretary has statutory

whmror-M1mmpnmsrrrer 2§f;‘.§.§i°.§'§§‘§gi§2;S§i.%?‘£S§‘li¥JZ§., gi;g';;1;{i;g;'yggg@0g‘g11§§;a‘;;is"P*0
against a sponsor for revenue diversion, and the sponsor or in a special case by i _ i I f h iiiiiiii
the FAA will follow the procedures in the hearing officer, sponsors or V10 amms 0 t e

l4 CFR Part 16 for notice to the sponsor h_ Withhold a roval of the Spunslihassurance on. revenue diilersion
and investigation of the complaint. After modification argrstrng grani Ahhcivii Peliiiai? asiizii iiiiiiiiei l-iii“
review of submissions by the parties, agreements that would increase the sec Uh W9“ E 3 Jii 1° 9 “ii ei
investigation of the complaint, and any amount of funds available A CPR Pan 13' S“ Pa" G
additional process provided in a supplementary provision in section X12 (2) Under section 804 of Public Law
particular case, the FAA will either of the 1994 Authorization Act. 49 USC 104-Z64» Cdified 3! 49 USC
dismiss the complaint or issue an § 47l11(e), makes mandatory not only § 4630i((a)(5)r ‘he Secretary has
appropriate order proposing the withholding of new grants but also statutory authority to obtain civil
enforcement action. withholding of a modification to an penalties of up to three times th

If the airport sponsor takes the existing grant that would increase the amount of airport revenues that
corrective action specied in the order, amount of funds made availahle_ if the in violation of 49 USC §§ 47107

e
are used
(b) and

the complaint will be dismissed. seoretary finds a violation after hearing 47133. An action for civil penalties in

D The Administrative Enforcement and Opportunity to cure‘ excess of s50’000 must be hmughl in a
piocess c. Withhold payments under existing United States District Court.

. gfaht5- The Secieiary maY wiihhuid 3 (3) The Secretary may, under 49 USC
. 1' Enfiorcement of the requlrgihentsi Payihehi “hdei a Biahi agieeihehi hm" § 47107 (n) (4), initiate a civil action for
imliiise on 5Piiii5°i'5 35 ii 9°" iiiii" ii 180 days or less after the payment is due Civil Penalties in the amount equal to
the acceptance of Federal grant funds or without providing for a hear-ing_ the iiiegai diversion in question Pius
Pi°P9i1Y is a°°°mPii5i'ied ihmiigh the However, in accordance with 49 USC - i i 1 1 i d - d
administrative procedures set forth in §47ii1(ri)i the Sepreia rna Wiihhold In "es Ca Cu a e ih “Cor. ance W

ith
ry y 49 USC 47107 , f h I

14 CFR pan 16' Under pan 16’ the FAA 3 Paymehi hi‘ "mic thah 180 days ‘ihiy has failei to takieoiolrécfixrggtiohpomor
has the authority to receive complaints. if he or she noties the sponsor and Specified by the secreiary and the
C0dUCl ifvfml and ffml provides an opportunity for a hearing Secieia is unable to Wiihhohi
ITIVESII llvsr C0111 91 l'0d\1CIl0n Of and finds that the s onsor has violated - - lyevidengei and adjiidiiaicaiie maiiers of the Theiisoday period sufficient grant funds, ‘as set forth above.

compliance within the jurisdiction of he extended by agreement of the i4) A" _3¢_i1°n for Civii Pe"aiii_e5 "iidei
the Administrlvra Secretary and the sponsor or in a special this Pi°"i5i°i1 ii“-\5i be i"'°\iEi1i in ii

2. If, as a result of the investigative Case by the hearing nfcei-_ United States District Court. The
processes described in paragraphs B and d, Withhold approval of an Secretary intends to use this authority
C above_ the FAA finds that there is application to impose a passenger only after the airport sponsor has been
reason to proceed with enforcement facility charge. Section 112 also makes give" ii ieasoiiabie Period ‘ii iiiiie~ aiiei
action against a sponsor for unlawful mandatory the withholding of approval 3 Violation ha-5 been Ci9ai'iY identied i°
revenue diversion, an order proposing of any new applieation to impose a the airport sponsor, to take corrective
enforcement action is issued by the FAA passenger facility charge under 49 USC action to restore the funds or otherwise
and under 14 CFR 16.109. That section § 40117. Subsequent to withholding, come into compliance before a penalty
provides for the opportunity for a applications could be approved only i5 SSBS5ed. and only after Olhef
hearing on the order. upon a nding by the Secretary that eI1f0fCBmBl 3650115. $1101’! 35

. . corrective action has been taken and withholding of grants and payments,
E iSa:s¢¢i°"i5 for 2i°:¢°mPii?;'i°;AA ihai ihe violation no longer exists have failed to achieve compliance.

t expaine aoveite .F‘l 't' U‘tdStt d'tr't . . .

makes a preliminary nding that airport ¢o:ttt,15ee3li:,i:xligrihiepioiggss eliipiss lfioiripliance Witir Reporting and

revenue has been unlawfully diverted authority for the agency to seek U i eqwfemeh 5

and the sponsor declines to take the enforcement of an order in Federal The FAA Win monitor airport sponsor
corrective action, the FAA will propose court, Compliance with the Airpuri Financial
enforcement action. A decision whether f. Withhold, under 49 USC Reporting Requirements and Single
to issue a nal order making the action § 47107(n) (3), any amount from funds Audii Requiiemehis described in this
effective is made after a hearing, if a that would otherwise be available to a policy Siaiemehi The failure io
hearing is elected by the respondent. sponsor, including funds that would wiih these iequihemenis can ms

comply
ult in

The actions required by or available to otherwise be made available to a State the wiihhoidih of hiiuie Aip ram
the a enc for enforcement of the munici allty, or olitical subdivision Y g gg y P P awards and further payments under
prohibitions against unlawful revenue thereof (including any multi-modal existing Alp grams
diversion are: transportation agency or transit agency '

a. Withhold future grants. The of which the sponsor is a member i$5“e‘i in Wa5hi“g‘°"' DC °“ Fei"“‘“Y 8'
Secretary may withhold approval of an entity) as part of an apportionment or 1999‘
application in accordance with 49 USC grant made available pursuant to this Sm“ L‘ K'“iahd-
§ 47l06(d) if the Secretary provides the title, if the sponsor has failed to AssodieAdmi"i$irai"'ii"Ai'P°'L‘~
sponsor with an opportunity for a reimburse the airport after receiving [FR 1305- 99-3529 Filéd 2-ll-99$ 3145 am]
hearing and, not later than 180 days notification of the requirement to do so. BILLING coo: 4910-13-P
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Q3 ,2; fiscallgar shall bemavailable for_generaI_agpropriatio;7. The boom":

auditor shah ;aeoort to the iegésiatore and the governor at Ieast once every
year and this report sbali be made odbiic oromptiy. The bubhc auditor may
be removed onh/' for cause and by the affirmative vote of two~tbirds of the
fT1€3:'T1§f)€3f'S of each house of the legis!atore_ In the e»/ebt that there is a

vacancy in the office of public auditor, the governor sbaié appoint a

te2rb;>oraary' pubiic addétor to serve obbl the vacancy is fiiied.

Source: Origébaé provision (ratified 1.977, effeetive 1978);
amended by Second Coast. Conv. Amend‘ 17 (1985).
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§ 7831. Authorization for Funding By Commonwealth Agencies.

(a) The Director of Finance shall withhold one percent of all locally generated

funds appropriated by Commonwealth law for all Commonwealth government

agencies’ operations and activities as well as for all capital improvement projects

and, in no event, no less than $1,000,000 for the office of the Public Auditor. The

term “appropriated by law” includes appropriations pursuant to the continuing
spending authority provided for in N.M.I. Const. art. III, § 9(a). The withheld
amounts shall be deposited in a special account established by the Director of
Finance, separate from the General Fund, to be administered in accordance with
1 CMC § 7206 and, therefore, may be expended without further appropriation.
The office of the Public Auditor shall report no later than three months after the

closing of each fiscal year to the Governor and the legislature in detail on the use

of the funds.
(b) The executive directors of all public corporations or other autonomous

agencies of the Commonwealth which are not funded primarily by legislative
appropriations shall pay to the Public Auditor an amount not less than the greater

of one percent of its total operations budget from sources other than legislative
appropriations or pursuant to any other formula upon which the Public Auditor
and the agency may agree. The funds shall be administered pursuant to subsec-

tion (a) of this section.
(c) No funds paid into the account of the office of the Public Auditor shall be

reprogrammed for any other purpose to any other agency.

(d) The legislature shall be exempt from the requirement of one percent con-

tribution of legislative funds to the office of the Public Auditor.
(e) The Public School System (PSS) shall be exempt from the withholding and

payment requirements of subsections (a) and (b) of this section; provided that one

percent of the budget appropriated to PSS shall be used exclusively for the

purchase of textbooks and shall not be reprogrammed for any other purpose. The
Commissioner of Education shall establish a Textbook Account into which funds

realized by operation of this subsection shall be deposited. These funds shall not

be commingled with other PSS accounts and shall be used solely for the purposes

of this subsection. The Commissioner of Education shall be the expenditure

authority for funds deposited into the Textbook Account.

Source: PL 9-68, § 3 (repealing PL 3-91, § 300, as amended by PL 5-44, § 7

and PL 9-66, § 515); (e) added by PL 15-107, § 2, modied.

Commission Comment: See the comment to 1 CMC § 7823. With respect

to the references to the “Director of Finance,” see Executive Order 94-3 (effec-
tive August 23, 1994), reorganizing the executive branch, changing agency

names and official titles, and effecting other changes, set forth in the Cornrnis-

sion comment to 1 CMC § 2001.

The Commission deleted gures that repeated words when codifying sub-

section (e) above. PL 15-107 was enacted on November 9, 2007, and contained
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DIvIsI0.\' 7: PLANNING, BUDGETING AND AUDITING

the following ndings and purposes, in addition to severability and savings

clause provisions.

Section l. Findings and Purpose. The Legislature nds that Public

Law No. l4-96 was enacted to amend Public Law No. l3-2.4, the

"Appropriations and Budget Authority Act of 2003," to supplement the

budget of the Public School System (PSS) by retuming the one percent

Public Auditor fee that is assessed for all govemment agencies back to

the PSS to be used exclusively to purchase textbooks. The Legislature

also nds that Public Law No. l5-28, the "Appropriations and Budget

Authority Act for 2007," did not provide the same provision for the PSS.

The Legislature fmther nds that this provision enabled PSS to acquire

the needed textbooks and that PSS should be permanently exempted from
the Public Auditor fee assessment so that it may use these funds

specically to purchase textbooks.
The Legislature nds that Article XV of the Constitution of the

Northern Mariana Islands states not only that "[e]very person in the

Northem Mariana Islands has the right to free, compulsory and public
elementary and secondary education within age and educational levels

provided by law," but also that "[t]he educational system shall also

provide support and guidance for students in assessing areas of interest

and ability, in clarifying values and goals, and in providing students with
clear and accurate information so they may gain the most from their
educational experience." In addition, the Legislature nds that because

the Public School System receives federal funding that it is subject to the

provisions of the No Child Left Behind Act of 2001 which holds schools

and school districts accountable for results. This essentially means that

schools are responsible for ensuring that students are leaming, that school

districts are accountable for results, that the school district should provide
options and accessible information to parents about the quality of their
child‘s school, and that the school district should continuously work to

improve teacher quality.
The Legislature further nds that parents and students are complaining

about the lack of textbooks available to their children. This shortage of
textbooks affects the quality of education a student is receiving and

hampers a student‘s ability to study effectively at home or to complete

homework assignments. The Legislature nds that this is a serious

problem, as a textbook shortage will have an effect on the performance of
students, schools, and the school district. lf a school district is not
performing, that district may be subject to scrutiny by the federal

govemment and this in tum may affect federal funding. Ultimately, the

most immediate and pressing concem is that students are not leaming
properly. The Constitution mandates that students gain the most from
their educational experience, an objective that clearly cannot be realized
without textbooks.
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§ 7821. Centralization of Auditing Services.
The office of the Public Auditor shall conduct or supervise all audits required

for or sought by a Commonwealth agency.

Source: PL 3-91, § 206.
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TVVENTY-FIRST l\iORTllER\' MARIANAS C()l\lMO.\lW'EALTH Ll-IGISL-ATURE

THIRD REGULAR SESSION, 2020 S.B. NO. 21-54

A BILL FOR AN ACT

To amend l CMC § 7831 to exempt the Commonwealth
Ports Authority from paying the one percent Public Auditor
Fee.

BE IT ENACTED BY THE TWENTY-FIRST NORTHERN MARIANAS
COMMONWEALTH LEGISLATURE:

1 Section 1. Findings and Purpose.

2 The Legislature nds that the Commonwealth Ports Authority (CPA) is mandated

3 by its bond indenture agreements to le its complete nancial statements, accompanied by

4 an audit report and opinion of an independent certied public accountant of nationally

5 recognized status in the United States, and a certicate of the CPA based on its nancial

Q 6 statements that CPA is in compliance with the bond payments. ln the event that the

7 nancial statements, audit, and the independent opinion, indicate that CPA would not meet

8 the bond requirements, CPA must employ an Independent Consultant to make

9 recommendations to revise the CPA’s rates, fees and charges, or the methods of operation

10 of the CPA’s ports.

I I The Legislature also finds that the CPA will undoubtedly be affected by the recent

12 reductions and cancellations of ights into the Commonwealth. The ight reductions and

13 cancellations will denitely affect the CPA revenues that it is necessary to provide relief

l4 on its nancial obligations (e.g., Public Auditor Fee).

15 Moreover, due to the strict bond requirements on CPA’s iinancials and timely ling

16 of its audit, CPA has relied exclusively on private audit rms, not the Ofce of the Public

17 Auditor, to undertake the bond agreement requirements.

18 Therefore, the purpose of this Act is to exempt the CPA from paying the 1%

19 Public Auditor Fee as provided in l CMC § 7831.

20 Section 2. Amendment. 1 CMC § 7831 is amended to read:

2! “§ 7831. Authorization for Funding By Commonwealth Agencies.
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G I (a) The * * of Finance shall withhold one percent of all locallySecretan 1

2 generated funds appropriated by Commonwealth law for all Commonwealth government

3 agencies" operations and activities as well as for all capital improvement projects and, in

4 no event, no less than $1,000,000 for the oftice of the Public Auditor. The term

5 "appropriated by law“ includes appropriations pursuant to the continuing spending

6 authority provided for in N.M.I. Const. art. III, § 9(a). The withheld amounts shall be

7 deposited in a special account established by the Direeter Secretary of Finance, separate

8 from the General Fund, to be administered in accordance with l CMC § 7206 and,

9 therefore, may be expended without further appropriation. The office of the Public Auditor

10 shall report no later than three months aer the closing of each scal year to the Governor

11 and the legislature in detail on the use of the funds.

12 (b) The executive directors of all public corporations. except the Commonwealth

13 ' ' or other autonomous agencies of the Commonwealth which are notPorts Authority .

14 funded primarily by legislative appropriations shall pay to the Public Auditor an amount

15 not less than the greater of one percent of its total operations budget from sources other

16 than legislative appropriations or pursuant to any other formula upon which the Public

17 Auditor and the agency may agree. The funds shall be administered pursuant to subsection

18 (a) of this section.

19 (c) No funds paid into the account of the office of the Public Auditor shall be

20 reprogrammed for any other purpose to any other agency.

21 (d) The legislature shall be exempt from the requirement of one percent

23 contribution of legislative funds to the ofce of the Public Auditor.

23 (e) The Public School System (PSS) shall be exempt from the withholding and

24 payment requirements of subsections (a) and (b) of this section; provided that one percent

25 of the budget appropriated to PSS shall be used exclusively for the purchase of textbooks

26 and shall not be reprogrammed for any other purpose. The Commissioner of Education

27 shall establish a Textbook Account into which funds realized by operation of this

28 subsection shall be deposited. These funds shall not be commingled with other PSS

29 accounts and shall be used solely for the purposes of this subsection. The Commissioner

Page 2
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A BILL FOR A.\' ACT

lo exempt pubiic corporations and autonomous agencies
from paying the one percent (1%) Public Auditor Fee.

BE [T ENACTED BY THE TWENTY-SECOND NORTHERN MARIANAS
COMMONWEALTH LEGISLATURE:

1 Section 1. Findings and Purpose. The Legislature nds that autonomous and

2 public corporations need exemption from paying the Public Auditor Fee. The exemption

3 provides relief of the nancial burden on the autonomous agencies and public

4 corporations. The Legislature also nds that certain autonomous agencies and public

5 corporations do not utilize the audit service of the Office of the Public Auditor. Forn 6 example. the Commonwealth Ports Authority (CPA) is required by the bond agreements

7 to le its complete financial statements. together with an audit report and opinion of an

8 independent certified public account of nationally recognized in the United States, and a

9 certificate that CPA is in compliance with the bond payments.

10 Accordingly". the purpose of this Act is to exempt the public corporations and

1 l autonomous agencies from paying the public auditor fee.

12 Section 2. Amendment. l CMC § 78l3(a) is amended to read:

13 “(a) "Agency" means any entity established or funded by law of the

14 Commonwealth government or a local govemment. Agency includes the following

l5 entities and their officers. directors. employees. and independent contractors: any

16 authority, board. branch. bureau. commission. cooperative. council. department. division.

17 fund. group. institution. political division. office. or

18  r semiautonomous governmental entity.”

19 Section 3. Amendment. I C.’\/{(7 § 7831 is amended to read:

20 783 l. Authorization for Funding By Commonwealth Agencies.
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l (a) The Director §_e<i“:tag of Finance shall withhold one percent of all locally

2 generated funds appropriated by Commonwealth law for all Commonwealth government

3 agencies’ operations and activities as well as for all capital improvement projects and, in

4 no event, no less than $1,000,000 for the ofce of the Public Auditor. The term

5 “appropriated by law” includes appropriations pursuant to the continuing spending

6 authority provided for in N.M.l. Const. art. lll, § 9(a). The withheld amounts shall be

7 deposited in a special account established by the Bireeter §g;relary of Finance, separate

8 from the General Fund, to be administered in accordance with l CMC § 7206 and,

9 therefore, may be expended without further appropriation. The ofce of the Public

10 Auditor shall report no later than three months after the closing of each scal year to the

l l Govemor and the legislature in detail on the use of the funds.

12

13 a=gene~ies-of- whieh are net handed pémaély 
14

15 . 1 . 1 I E 1 I 1 C. I . . .

16

l7 s~haH~beiadm+mste''r  '' .

18 (e b) No funds paid into the account of the oice of the Public Auditor shall be

19 reprogrammed for any other purpose to any other agency.

20 (d g) The legislature shall be exempt from the requirement of one percent

21 contribution of legislative funds to the ofce of the Public Auditor.

22 (e Q) The Public School System (PSS) shall be exempt from the withholding and

23 payment requirements of subsection-s»(a) a=nd{b) of this section; provided that one percent

24 of the budget appropriated to PSS shall be used exclusively for the purchase of textbooks

25 and shall not be reprogrammed for any other purpose. The Commissioner of Education

26 shall establish a Textbook Account into which funds realized by operation of this

27 subsection shall be deposited. These funds shall not be commingled with other PSS

28 accounts and shall be used solely for the purposes of this subsection. The Commissioner

Page 2
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l of Education shall he the expenditure authority for funds deposited into the Textbook

2 Account.

3 (e)_ The public corporations and autonomous agencies are exempt om the

4 withholding andpayment requirements ofsubsections _(a) ofthiss section. Any and all past

5 unpaid amounts__accrued under this section by public corporations_and_autonornous

6 agencies shall either be_waive_d_ by the Commonwealth. including the Public Auditor. o_r

7 otherwise be considered appropriated by the public corporations or autonomous

3

9 Section 4. Severabilitv. If any provisions of this Act or the application of any

l0 such provision to any person or circumstance should be held invalid by a coun of

ll competent jurisdiction. the remainder of this Act or the application of its provisions to

l2 persons or circumstances other than those to which it is held invalid shall not be affected

13 thereby.n l4 Section 5. Savings Clause. This Act and any repealer contained herein shall not

15 be construed as affecting any existing right acquired under contract or acquired under

l6 statutes repealed or under any rule, regulation, or order adopted under the statutes.

l7 Repealcrs contained in this Act shall not affect any proceeding instituted under or

18 pursuant to prior law. The enactment of the Act shall not have the effect of terminating.

l9 or in any way modifying, any liability. civil or criminal. which shall already be in

20 existence on the date this Act becomes effective.

21 Section 6. Effective Date. This Act shall take effect upon its approval by the

ll Governor. or its becoming law without such approval.

< K /
Date: introduced By: /Z/~Q"~¢/’

Senator Edith Deleon Guerrero

Reviewed for Legal Sufciency by: /
._. \__,/’

< ~ / _
_ /

i‘ Senate Legal ounscl
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'l‘}11>iI11>11<»1‘;1i‘>i1'R1'p1‘cs<.-111111i1,\- R1>1111111 I<1=_~111\1*11t1

Ci1;1i1‘111z111,C(>111111it11*1-1.111 F.d1.111-1111111

21st 1\.'111'1h1“-1‘11 1\1;11‘i;11111> C'1111'11111>11\~<1»;1l

H1>11<>1"11b11>.Ics11<P. 1\1L1111:1.~‘ .\11*111-;.»1"111i

P.(i). B<>.\ 500586
S:1ip;111. i\I1E’<_)6<)50

RE: ()PA cmnitnellts on Huusc Bill Nu. 21-40

l)c-111* R0p1"0sv111111i\"<> B01111\"<*111v:

_-.-1¢—v

v.4._.

,_.._1

~ 1

l1*;_;1»;.111

1111;;

/P3

T1111(_)t_ti1'e<>1‘1}11= P1111111";\11<_ii11>1‘((’)P1\) ;1p1>1"1'1"i1111>sthe11pp<11'11111ity11.111111111111111 1111 H<>11.»1» Bill Nu.
21—40 (_"Bi1i"). OP.~\h11>' c1111<'01‘11s H1111 p11ss;1;4e<1i‘1i1i1<biii Q1111id11:;111 11111 >TiippL‘I‘}'$i(‘>p1? 111111 \\"1111l<.i

i111p;1i1" 11111 OP.-\'s 1>111'1"111i1111>x I1‘ 1111: .\'111'tl1<r1‘11 I\I:.11'i111111(‘1-iieg1-("NM£"')is L*Xe1I1piCdf1'<_1111 p:1_\'i11g

the 1‘?-1»-.\\"l1i1-i111gc111'y1\"<111l1i 11111l~;c 11 1*1.~q11c.<t 1111" 1-xc111p1i1111 11ext? .-X1-11-111'1ii11;g, 111 1 C1\1IC § 78:51, OPA
is f11111i0d by 1% 01111! 10011111 54¢-111>1‘11t@1i f1111d>y H<>\\"1*\'1-1‘. OPAG f11111ii11g 111111111" 1 (‘MC 9' 'T83|(i>) is
1111101-1d_\' p01"il<>us i1cc1111s0 1111111151 1111 <11‘ 1111,» 1'1111<,111o111<111> 111,11-111>ics fail 11,1 pay their st11t11t11>ril_x*

1'1*q11i1'c(1 1% i11c111di11;.1 NXIC‘. UP.»\ 1'<><;r1>i\‘es 1% 1111110 G011c1"11l l*11nd po1'ti1>11 110111110 it is 1'<>111itt1~d

to T\'.\IC, 11111 .\’MC has 11c~\'u1‘ p;1iLi 1% 1111 their 1111111111 ;',c111r1"11t1*d 1'1111d.< 11111 1‘ccci\'eci h'n11'1 the

1"111*'u111111‘(1>11stit111i011;1i111111st;1t111<11'}'11111111111105.

€ ’ (K111011111 F111111 (see z111:1<‘i1111e11t). I<111'1i11_~1" 1“<11i111'1i1>11 0111111‘ i>1111ge{ 111113‘ i111pz1ct ()P.1\'s ability tn

'I‘i10s1~111"1*1iifti<"11ltti111e>1i>1"u\1~1w11111r in 1111* C.\'.\II. UP;-\11111i1\1"st1111dst111*d0\z1s1;11iu11NM(‘f:1ccd

1111111 T_\'pl1<1<111 Y11111. I11 11 t1*11‘pl11.1111> 1'<>11w1‘>"111i1111 111111 Ro1'>1‘csc111111i\‘1~ B011z1\‘11:11tc, I \‘1>ic1~d 0111'

c1111ce1'11 that 1'i11111gi11;4 11111 i;'1\\' w1>11id 1n\e111p‘1 T\'.\IC 110111 111111111: the 1% 11111;; 1111611" thuy had
111-c11\ $111.11 11;<11pp<,>se1i i111*xc111pti11g N.\1(,‘ in 1111 ;1ppi‘0p1'i111inns hill \\'i1iL‘i1 \1\"<>11l<i<1111v\'lt1.<1f<'11"ti1111

1i;\‘1u1l_\1c111". Rcp1‘us011t111i\'1.- 13011111111110<»f1’e1‘¢-11 the s<1l111i<>11 <11“ 1111111111: 11 s1111s1-,1 pI‘()\‘i_\‘i11)I1 to the biil.

()P1~\ l111111hl_\' 115115 ynu 11,» 011115111121‘ 1111* 11111111111111] 1‘1>11sc1111u11ces 111‘ 11-11111-i11g, 11111‘ 1111113401 and 111.111-

difuiilt it is tn 1"1\'e11-111111111 the $iippQI‘_\‘ .<1op1—* (1111-0 ex0111p1i1>11s 1110 made 1111" 5011111 and not 01111-11‘>'.

()111:e11;;11i11, OP.-\11pp1'1\ci11t1:s 1111*1-<>11sid1\1'111i1.>11 11111111i1iii11"1111'11111111<=11t 1111 H15. N11. 21-40. I’1'_\'1>11

11111101111)'q11e\sti1111s 111111111 ()P.»\‘s 11<>111111<>11ts. please (in nut i‘1c'Siil1i<3 1<11'1,>1'1t;11~t <1111"ni‘111%e.

OPA L1-_g11i C<_.11111:»e1
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Northern Mariana College (NMC)1 1 1 1 AAAA33 ,1 3

11% OPA /5§§@$Sm9"t¢a!g9!9<>"_11 111 111 11 11111 1 L 1 31,,,,,,,,,,,, 1

» 7
A 8 5

1
ll <>111 .11 111 1.3 1 _ .3 11 11 .1 1 11 1111 11

.
0 I .

.7 Year 1
Fu7nd Amrount Assessment lffayrnients~___‘_*/§nj‘o,unt Alfrtgurliz 7_“_W*___“‘Lm_M

Budget | Less. General 1% Assessable 1%» ’_l\ietAnnu_a_l flgmmu

1996‘

1999i

l-—‘l—\l-4

7777 19977*7777777175§457,7275717 850577200 7 7,840,051 7 78,401 - 78,401 155,578
1 3 33 3 33 1111 3 33 1.. 311.11111111111...111111 .............11113

cr 1998:111111111_111‘11111.1 .1111 111 11.111 11.. ' I11 1. 1 111- -111 1 1 - '''' "1 .1 _1_1 1 1 _ 1 111.11 11 1

l—\

77 15,154,139 8,425,415 7,727,724 77,277__ __~7_~“77,7277WW777é_’|7_7777MT7"”m

1 77715435573777 7 850572700 l 7,930,373 79,304 - 79,304 234,981

13,756,523 9,233,390 4.4737223 4fl_4_73Z ' 4f};_7_3Z Z7>9__,_7}_3‘___

'1

77727000; 7 174,7571§i75377777‘9E§i30(Y7|7§81537 52,882 - 52,882JL 332,595
133,1 1

3 1.. 1 1111...... ________31 11....1311311311111133111133313 1

l—\

OF!

U

2001

l-4

7777 18,47778,210 7 9,283,300 9,194,910 91,949% -A __A___“9_1,949 424,_5_44_ _g

O
-1

tm

1

2002

7755537
1.1.1.111 111111

2004‘

13177 l333f7 'lii19§{4T67 918751599 _312.8715,11..111<%1377 ....1 77793e111111311131113111@a11l.1333

l—*l—\l-*l—\

Cr !*‘“"»lijg,_““_*ii4“l~__j;}*V%__??iW{‘ I P I I

cr 2005 7 15,435,902 8,045,739 8,389,153 j 83,892 - 83,892 772,219
1.,,,,33 1 1, -1 , 3.1111111131111111133.1111131

7f337111733711i@,31£313I11_§?5¥§»3z99 171 919159499 1 939464 - 1 111199899113.3.33333.311=e52359133 1

17 453 528 8 046 739 9 406 789 A__9_4 06§____ jun m_W9_{l_M_A__*____

cr 2005;

1<><7>77i i777 37£%§»1-74L-7-717113?<i<11€i7Q14*§1771 77513555516171 76516507. I1 1717371711§§_»@l17373.1331 777777§75§,LYi1717337... 1
E?1T171é?>19§l711117I77171173333311319139211313333332291199 1111111 73110-8761 111 131299 - 3733493911313

2°°9l131%__3 31 31%/39333555513113 33.1111?13-3131399131 . 3 .11331‘.‘3<751§1'3i5131 11314.371é3513311.11 3 1 111133 1_31111‘3*17.@151.§331131.33.3 3 11111FB§'§‘19 11 33 1

7577777726101 7j 15,025,733 9,283,300, 5142,93 57,42_4m__W_g_g _; 57,424,__ 1,085,254

7''''7777772071717777 7 77 7 7 77_7;77 7_7_7_7777g 777_777 7

777'777:7@5o1,9707i 77; 777;5,22_8,7_§§77;7:7 9_,7i277;2,_3Z1_8_7_M 77 g_g_77797g_2,77_2y37_7__ 77_7777777_-g_777:7M y_79_2,72377 1,305,917

7777 715 565 799 457110527 11,054,747 7 110,547 7777 ~7777 77 7 7 77
1...11..13113113113111113.1311111333'1113_31111111311 ' 31 31131.113111113 33311 1111 __________111111113131111111333..311131311111311111 113 1 1
1111113112193 3* 3

2013l

2014‘

20151

2016=

20 7

l—*i-\M~i-\‘i-+41-I

11111 111 111,111.11

11l11. 111.311______111111- 11111 13111111 1111 11_.131.111331.1_11111.3,331111311131313111111

1=_ . . . . ' . . 90.322 . , 7”, T
1.11 13.11 _____ 11 1.1.11 111.1111 11 1 11 11.111 1.1 .11.__111111..1_11 11111.1.1...111111111111111111111111

777 157,0777,5579777 78,045,739 7,030,930 70,309 - J’ 70,309 842,528J

7 77 171573717777 7 74,454,454 12,592,853 125,929 - 125,929 7__1,_2_13,193M_

33111113311111111 31 11131 311111____111... 11111.1111111113111113 3_3131131l:i*3}3§;1‘1151‘}1311 1 3 33

1,415,454

7 13,313,105 4,420,013 8,893,092 I 88,931 - 88,931 1,505,395

14 981_778 5 949 557¢_ _9032 211A - 90 322 1595 71]

20185

-8>,>-\

5+

7 1-1--WW4111;.» 1-___1..11../7, _._;JT-144441111 111...11-1111-1111...1111__________1.111111......111L1__..111111111111 31111 11 1 1 1111.1 3

1...3F1.1111111_1 .1311 1111111111 3131111 11 1111.1 1111 3

1 1|1 1111_~ 1 1 .1 111 1 .1 .1 1 13 1 1 1 _. 1111.3 1 1 111..11111_1111.11_1331 1111111111111 11 _1111_1111_

1111.11.11 1. 1111 1111.113.31111.11.1.1.1333333111 11 1 111 111111 1 1111.11 1 . 1.11311 1111 11111111111 1111113

l , l

1

1 . g
——~--—-»€4—~¢—~——i—-—-*————~~»——55» W-» ——» 4-» ~—'——-— ~ -»-W - - T-----4--_--177711,1--_*1?11111_1._ .11.. - 1.11 1 3 1 .11 . 1

7~ --- A--»——--»»7~ ‘ » *— -’~~— I -_ , 7 _11__, 1 111 1.1, 1.1_i11111111_11.111 1 1113171111111 111111
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1 applications f2_r_admission, they may be assesfalile. lf they are ha_r§ grants directly to NMC, with no administrative costs allowed, then they should

7777 7 771 excluded. Typicallyfederalgrants are notincluded in "Operatinglncome". 5
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Chairman, (‘oninic-rcc and Tourism (‘omuiittec
21st Northern I»l;11'it\11as U>n1nionx\'ealtli l.e;;islattii"c
Honorable .lesu§ P. 1\'Iat'11u>" 1\*lenio1"ial Building:
P.(). Box 500586
Suipan, M P 96950

RE: OPA comments on Senate Bill No. 21-54

DearCl1air1nan Guerrero:

The Department ol“ Finance notiticd the Oice of the Puhlic Aiiditor ("()l’A") ofthc existence of a

hill that would exempt the Coiiiiiiomvealth Ports Authority ("CPA") from paying the 1% and we

would like an opportunity to comment on Senate Bill No. 21-54 as it would impact our funding.

OPAl1as concerns that pas;>;ag,c of this hill could lead to a slippery slope that would impair OPA’s

operations. It“ the CPA is exempted from paying the 1%, which agency would inake a request for
exemption next? According to 1 CMC § 7831, OPA is funded by 1% of all locally geiierated funds.

However, OPAE funding under 1 CMC § 78;31(h) is already perilous because almost all of the

autonomous agencies fail to pay their statutoril_\* required 1%, including CPA to the outstanding
balance of $3,749.5:z2 per OP/\’s records, (not including the current scal year). Further
reduction oi our liuclget may impact OP.»-\'s ability to meet our statutory and Constitutional
inanclates.

These arc difficult times for e\'er_vone in the CNMI. We understand the hardship CPA faces in the

reduction of tourism since March, hut to OPAE»‘ l<nowledge they l1a\'en't paid the 1% for 23 years

which has resulted in the General Fund having to cover (’l’1\’s share. It CPA were to pay their
outstanding balance. OPA would only receive the 1noneyt1;>r the current tiscal year. The remaining
balance of $3,749,522 would go directly to the Gciicml Fund and be a\"z1ilable for £1ppI‘0p1"l£1ti<)t1.'~;

elsewliere in the governincnt.

Historicall_\’, other agencies fucing nancial difticult_\' xixhere exeinpted from 1)‘d}dIl§_§ the 1% in the

annual appnipriations act which would apply for that scal year as opposed to arncnding 1 CMC

§ 7831. This course of action takes into consideration (‘l’,»\‘s current iinancial lF§SttQS without
perrnanentl_\' exempting CPA and poteiitially starting :1 chain reaction of future requcsts of
exemptions by other autonomous agencies.

()P;\ humhly ZtSl{S you to consider the potential consequences of reducing our hudget and the how

diflicult it is to overcome the SlippCt‘}' slope once exemptions are made for some and not others.

Furtherniorc, we urge you to consider the current tinancial crisis in the (‘NMI and how much of 21

clitfct'e11ce f:">3.749,52:1 could make to the General Fund. OPA appreciates the consideration otlour
comments on S.B. No. 21-54. If you have any questions about (f)P;\’s comments, please do not
liesitate to contact our oftice.
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June 29, 2020 SFM 2020-402

Honorable Joseph Lee Pan Guerrero
Chairman
Commerce and Tourism Committee
21$‘ Northern Marianas
Commonwealth Legislature
Tel: 1-670-664-8899

Subject: SB 21-54: To amend 1 CMC § 7831 to exempt the Commonwealth Ports

Authority from paying the one percent Public Auditor Fee.

Dear Chairman Guerrero:

F‘) Thank you for the opportunity to comment on Senate Bill (“SB”) 21-54 “To amend 1 CMC §

7831 to exempt the Commonwealth Ports Authority from paying the one percent Public Auditor

Fee.”

In our effort to provide comments and recommendations on this worthwhile bill, the Department

of Finance sought to understand the impact of this legislation on the Commonwealth Ports

Authority (“CPA”), Ofce of the Public Auditor (“OPA”), and the Commonwealth of the

Northem Mariana Islands (“CNMI”) government’s duciary duty of responsible scal

management and transparent representation of govemment resources.

As you may be aware, the COVID-19 pandemic has crippled the CNMI’s only industry leaving

our private sector partners with little to no tourist arrivals to provide resources to the economy.

With strict foreign and domestic travel restrictions imposed, we continue to witness diminished

revenue forcing the Department of Finance along with the Ofce of the Govemor to implement

stringent cost mitigation measures to ensure continued service is provided to the public.

The Commonwealth Ports Authority plays an important role in our community and the economy.

The services provided allow for access to greater health and economic resources that may

otherwise be unattainable within the Commonwealth. Additionally, CPA is responsible for

welcoming visitors who support our volatile and only industry. For these reasons, the

1



1* ‘ Ufcc ofthc Secret-anf '-;\€ ‘ '9'"
Department of Finance r fl r

EH I‘-~it ‘»-.: "*.- "Y

Box 5234 CHRB, Saipan MP 96950 TEL (670) 664-1100 FAX (670) 664-1115 '" 5*"

Department of Finance commends the legislations intent to alleviate nancial strains of CPA

particularly during this time of difculty and uncertainty.

However, it is important to note that the Commonwealth has the responsibility for strict

adherence to laws, statutes, and regulations set forth to protect government resources from

misuse. The Commonwealth government operates with a signicant volume of both federal and

state assets and other resources requiring strict internal controls. The Office of the Public Auditor
is a critical component in ensuring these resources are protected and individuals adhere to

intemal controls set forth to protect public resources. Consequently, we must ensure OPA is able

to receive the resources they need for continued operations.

Further, excluding an agency partner from the existing mandate allows for potentially harmful
precedence for other organizations currently under signicant nancial constraints. The

compounding effect of additional exemptions to this funding model would diminish the

resources for an already underfunded ofce. Presently, multiple government agencies have yet to

remit years of OPA 1% contribution culminating in millions of dollars owed to OPA. As a result,n OPA is currently undergoing operation decit despite their continued service.

In total, CPA is a vital component of the CNMI economy and our ability to generate the

resources needed to fund our govemment’s services and personnel. Clearly, present

circumstances have impacted CPA revenue and have strained its available resources. Yet, this is

the unfortunate reality of nearly all entities of the CNMI government. While the intents of this

legislation are clearly in line with supporting the critical importance of CPA to our economy and

our future ability to generate revenue, the alleviation of this statutory requirement places the

CNMI govemment in a net loss as it will be forced to assume the nancial responsibilities
unremitted by CPA.

Most consequentially, with increased resources flowing into the CNMI government agencies as

we move forward with our effort against the COVID-l9 pandemic, now more than ever we need

to support OPA to help us ensure these resources are protected. It is critical that accountability be

at the forefront of our use of federal government resources not solely out of legal and ethical
responsibilities of our duties, but doing so represents the greatest safeguard of future revenue

from penalties arising from potential errors in the administration of these programs.

OPA serves a critical role in our government and will need our continued support to ensure it is

successful in their mandates and objectives. Similarly, CPA is necessary, and in need of support.n In the achievement of the difcult task of ensuring limited resources meet these and many more

l 2
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needs in the months and years ahead, I stand ready to assist you, your committee and the

Legislature to collaborate toward the solutions that will provide our people with the greatest and

most efficient retum of their resources.

Once again, we thank you for the opportunity to provide comments on this worthwhile bill.

Should you have any questions about this letter, please do not hesitate to contact me at

l-670-664-1100 or email at S, \' W ~.

Respectfully,

/\ __a._.[K
l t ‘R

~ /
David DLG. Atalig
Secretary
Department of Finance

CC: Senate President

F3

Department of Finance I I
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July 28, 2021

ELECTRONIC MAIL

The Honorable Senator Victor Hoeog
Chairman, Fiscal Afairs
22“<‘ Northern Marianas Connnomvcalth Legislature
Honorable Jesus P. Mafnas Memorial Building
P.O. Box 500129
Saipan, MP 96950

RE: OPA comments on Senate Bill No. 22-51

Dear Chairman Hoeog:

The Office of the Public Auditor (“OPA”) is a statutorily designated independent agency of the
Commonwealth Government. In order to remain independent and free from political interference
through the appropriations process, the CNMI Legislature set up a funding mechanism to ensure
OPA's budgetary needs are met. According to 1 CMC § 7831, OPA is funded by 1% of all locally
generated funds. llowever, ()PA‘s funding under 1 CMC § 7831(b) is already at risk because
almost all of the autonomous agencies fail to pay their yearly share of the 1% funding as statutorily
required. Inadequate funding has caused OPA’s size to shrink. In 2004, OPA had 5 audit
managers, 14 audit staff members, 2 attorneys, and 5 investigators. Currently, OPA has 1 audit
manager, 8 audit staff members, 1 attorney, and 4 investigators. Austerity measures and the lack
of competitive benets and salary compensation has caused OPA to lose 4 employees in the past
2 years. By exempting all public corporations and autonomous agencies from paying the 1%, S.B.
22-51 is threatening OPA‘s ability to fulll its constitutional and legislative mandates.
Additionally, this would force OPA to signicantly rely on the General Fund to make up the
difference, potentiallyjeopardizing our independence and consuming needed resources.

OPA provides a variety of services to the public corporations and autonomous agencies. As
discussed prex-iously, this funding mechanism was developed so all entities pay their share. S.B.
22—51 states in the Finding and Purpose section that “certain autonomous agencies and public
corporations do not utilize the audit services of the Office of the Public Auditor.” This statement
is misleading considering there are other types of audits other than nancial. During the time of
non-payment, OPA has completed numerous performance audits at the public corporations and
autonomous agencies. Additionally, OPA has provided services by investigating complaints of
fraud, waste, and abuse of government funds and violations of the Government Ethics Act,
prodding ethics opinions, providing ethics training for their employees, and deciding
procurement appeals.

Moreover, S.B. 22-51 adversely impacts the CNMI Government. Article III, Section 12 of the
N.M.I Constitution requires that OPA’s excess funds remit back to the General Fund at the end of
the scal year. The past due 1% of the autonomous agencies, totaling approximately 30 million
dollars, will not go to OPA but to the General Fund because the fees are in excess of the prior scal
years. This money would then be available for appropriations by the Legislature. S.B. 22-51
directs “[a]ny and all past unpaid amounts accrued under this section by public corporations and
autonomous agencies shall either by waived by the Commonwealth, including the Public Auditor,



1it‘tilli<I‘t‘l‘u" consitlcretl tt[\pt'<i§>!'lCtlt‘tl by the public t‘t>t‘t7i>X'rtlltttlS or .ititoiroiiiotts a;_{eiicies.“ The
outstanding debt of 30 million dollars is needed elseivhere in the CT\Ii\Il Government and should
not be waived by SB. 22-51. It would set a had precedent to not hold the public corporatioiis and
autonomous agencies accountable for years of knowingly violating 1 CMC § 7831(b), but instead
to write off debt without recourse.

Historically, the past due 1% has worked to resolve past due liabilities of the government. In
2003, CUC and the Acting Secretary of Finance signed a Memorandum of Agreement (MOA) for
CUC to pay their past due 1% (almost 4 million dollars) to the General Fund, the Executive Branch
paid the same amount back to (TC for partial payment of past due government utility bills. CUC
agreed to pay the Public Auditor their current fiscal year 1%, and the Exet-uti\"e Branch agreed to
pay CUC the same amount of the current scal year 1% for outstanding utility service amounts
owed. Essentially. CUC and the central go\'e1‘nment ottset the outstanding UPA 1% for
outstanding utility payments. This type of agreement could work again as the CNMI Government
owes CUC for utility payments and CUC's outstanding 1% is approximately 15 million dollars.
However, if S.B. 22-51 eliminates the debt, there would be nothing to offset the CUC utility bills.

OP.-\ is currently in the process of meeting with all autonomous agencies to discuss the 1% issue.
We have been using these meetings to better understand the individual public corporation or
autonomous agency's nietliodology in determining the annual 1% past due balances reported in
their yearly nancial audits. We will share the information gathered in the meetings with the
Secretary of Finance and the Attorney General and take the proper course of action deemed
necessary. Our hope is to open the dialogue regarding the 1% payments so past due amounts can
be paid to the General Fund and it will allow OPA to better assess the 1% for the future. In doing
so, the CNMI autonomous agencies and central government will be able to clean up their books
and resolve outstanding balances.

In conclusion, OPA requests you to consider the potential consequences of reducing our budget.
The CNMI Government is recerving an unprecedented amount of federal money and the demands
for ()Pz\'s services have never been higher. We will not be able to adequately meet our mandate
of detecting fraud, waste. and abuse of funds it‘S.B. 22-51 passes. Furtlierniorc. we urge you to
consider the current nancial situation in the CNMI and how much of a difference $30 million
dollars, without any federal requirements, could make to the General Fund. OPA appreciates the
consideration of our comments on S.B. No. 22-51. If you have any questions about OPA’s
comments, please do not hesitate to contact our office.

Sincerely,

Kina B. Peter, CPA
Public Auditor

Cc: Ashley Kost, OPA Legal Counsel
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May 24, 2022

VIA EMAIL

The Honorable Speaker Edmund Villagomez
22nd Northern Marianas Commonwealth Legislature
Honorable Jesus P. Mafnas Memorial Building
P.O. Box 500586
Saipan, MP 96950

RE: OPA comments on House Bill No. 22-102

Dear Speaker Villagomez:

It is with disappointment that I make written comments instead of appearing personally before
this legislative body. Unfortunately, the Ofce of the Public Auditor (“OPA”) received no notice
of this important legislation appearing on the agenda in Rota. Travel arrangements were
impossible at this late hour, and it is my hope that this letter will adequately communicate the
importance of your full attention to the underlying issues raised in House Bill (“HB”) 22-102.

Let's start with facts and data. To date, the estimated past due amounts from all autonomous
agencies total approximately $40 million dollars. CUC alone makes up approximately $20
million of the total amount due. It is important to note that according to Article III, Section 12 of
the N.M.I. Constitution, any unencumbered fund balance in a scal year shall be available for
general appropriation." I want to emphasize that the outstanding balance does not go to OPA’s

account. This $40m balance goes back into the CNMI Government General Fund and is available
for appropriations by this legislative body. For example, the $20M owed to the General Fund
from CUC could be used as offset for CNMI Government utility bills. We urge you to consider the
future nancial situation of the CNMI and how much of a difference $40 million dollars could
make to the General Fund.

As you well know, OPA is a statutorily designated independent agency of the Commonwealth
Government. In order to remain independent and free from political interference through the
appropriations process, the CNMI created a funding mechanism to ensure OPA’s budgetary needs
are met. According to 1 CMC § 7831, OPA is supposed to be funded by 1% of all locally generated
funds. However, in reality, 0PA’s funding under 1 CMC § 7831(b), which requires the same 1%

contribution to OPA from the CNMI public corporations and autonomous agencies has been at
risk because nearly all such agencies regularly ignore the law of the Commonwealth. HB 22-102,
as written, rewards these public entities’ disregard of the law, forgives a massive debt owed to the
CNMI Government General Fund, and will impact the ability of OPA to function independently
as required by law.

As a direct result of the autonomous agencies’ failure to pay their annual share of the required 1%

funding to OPA, our agency has faced signicant downsizing. For example, in 2004, OPA had 5

audit managers, 14 audit staff members, 2 attorneys, and 5 investigators. Currently, OPA has 1

audit manager, 7 audit staff members, 1 attorney, 1 investigations manager, and 4 investigators.n HB 22-102 would not hold the autonomous agencies and public corporations accountable for their
non-compliance and it would directly threaten OPA‘s ability to fulll its constitutional and
legislative mandates.



Recognized as the “sentinel against government malfeasance" by the Commonwealth Supreme
Court, OPA is the back stop for honesty and accountability for all three branches of the
Commonwealth government. In re San Nicolas, 2013 MP 8 ‘ll 13. The ndings and purpose set
forth in HB 22-102 that “certain autonomous agencies and public corporations do not utilize the
audit service of the Ofce of the Public Auditor” is misleading. While certain audit services are
contracted directly by some autonomous agencies, there are many services provided by OPA to
provide oversight for all aspects of the government, including the autonomous agencies to
include: performance audits, investigations, ethics act investigations, assistance with the
elections, and other statutorily delegated duties. The 1% fee is not solely an “auditing fee,” but a
fee to support OPA’s ability to function independently from the government in order to meet our
constitutional and statutory mandates. Furthermore, the suggested fee structure in HB 22-102 is
unsustainable in light of the many roles that OPA plays within the CNMI Government.
Quantifying the costs for investigations, elections, and other statutorily mandated services would
be difcult. OPA would be put in a compromising situation to have to identify its own revenue
stream, potentially impairing its independence.

HB 22-102 asserts that OPA’s 1% fee would violate federal entitlements for CPA. As to date, there
has not been a determination that OPA’s 1% fee puts CPA or other agencies at a nancial risk with
their federal grantors. CPA has never voiced the need for an expedited timeline to resolve this
issue with OPA as we met with their Comptroller back in March 2022. Additionally, CPA has
recorded on its most recent audited nancial statements and prior audited statements, OPA’s 1%
fee without contingencies recognizing the legal requirements, but has continually chosen not to
remit payments.

Of course, this is not the rst bill of its kind seeking to divert or exempt the autonomous agencies
or public corporations from paying their obligation to ensure public accountability of the public
funds in their care. I have attached our previous opposition comments and the opposition from
the Secretary of Finance for a similar bill in 2021. OPA has been in communication with the
Secretary of Finance and the Attorney General to help clean up the books and collect the money
owed to the General Fund from the autonomous agencies. Cleaning up the books shouldn’t mean
waiving all the autonomous agencies’ existing debts required by a law they chose to ignore for
years. Since I took ofce, I have taken steps to meet with various agencies to discuss the OPA 1%
fees but the agencies have taken our concerns lightly and this issue continues to be unresolved
due to almost 26 years of non-compliance with the law.

In conclusion, OPA requests you to consider the potential consequences of waiving this debt and
reducing our budget. Furthermore, the CNMI Government has been receiving an unprecedented
amount of federal money and the demands for OPA’s services have never been higher. We will
not be able to adequately meet our mandate of detecting fraud, waste, and abuse of funds if we
have to reduce our budget. OPA appreciates the consideration of our comments on H .B. No. 22-
102. Ifyou have any questions about OPA’s comments, please do not hesitate to contact our ofce.
We hope to hear from you.

Sincerely,

Kina B. Peter, CPA
Public Auditor

Cc: Ashley Kost, OPA Legal Counsel
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MEMORANDUM OF UNDERSTANDING

This i\IEMORA\TDU1\I OF UNDERSTANDING (the “Agreement”) is made this day

in the month of , 2017, by and between the COMMONWEALTH PORTS

AUTHORITY (“CPA”), an autonomous and independent agency of the government of the

Commonwealth of the Northern Mariana Islands, and the OFFICE OF THE PUBLIC AUDITOR
("OPA"), an independent agency of the government of the Commonwealth of the Northern
Mariana Islands.

RECITALS

WHEREAS, 1 CMC § 7831(b) requires public corporations or other autonomous agencies,

like CPA, to pay to OPA either of its total operations budget from sources other than
legislative appropriationan amount determined by another formula agreed upon by OPA and

the agency, whichever amount is greater.

WHEREAS, 1 CMC § 7821 requires OPA to “conduct or supervise all audits required for
or sought by a Commonwealth Agency.

WHEREAS, 1 CMC § 2306 provides that in the event OPA fails to timely schedule an

audit, CPA may, with the approval of the Governor and OPA and subject to the availability of
funds, may enter into a contract with any independent certied public accountant for the

purpose of conducting the audit.

WHEREAS, by statute, OPA should pay for audits that are conducted, which are funded
by payments by other agencies for which OPA is required to conduct audits.

WHEREAS, OPA has not ever conducted audits of CPA as required by statute nor has it
requested or demanded the fee payment under 1 CMC § 7831(b).

WHEREAS, CPA’s bond indenture requires an audit by an independent auditor and

because of this requirement, CPA already out of necessity pays an independent auditor to
conduct audits and then submits this report to various agencies for review, including OPA.

WHEREAS, 1 CMC § 2303(a) requires OPA to transmit an annual report to the Governor
and the presiding officer of each house of the legislature, which should consist of a financial
audit of each agency’s fund, whether or not it is appropriated.

WHEREAS, OPA has received audit reports from CPA over the past ten years without
dispute and has published them on its website.

WHEREAS, OPA constructively agreed upon the auditor used by CPA when it accepted

reports from CPA from this auditor without question or dispute, and the availability of funds is a

non-issue as CPA has always paid for these audits out of its own pocket and has never charged
OPA for them.

WHEREAS, OPA failed to conduct audits and then used the reports CPA paid for out of
its own pocket and without a demand by CPA to pay, in order for OPA to comply with reporting
requirements.

WHEREAS, CPA’s operating budget is signicantly more than other operating budgets of
government agencies by department and 1 CMC § 7831(b imposes the same liability upon CPA
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that it imposes on all other government agencies without taking into account the actual cost of
the audit and the actual amount of CPA's operating budget.

WHEREAS, CPA and OPA agree that CPA should not be held liable for the past years in
which it did not pay for audits which OPA did not conduct and CPA should not be required to

pay such a wholly disproportionate amount in comparison to the actual cost of an audit and in
comparison to payments from other government agencies.

WHEREAS, CPA and OPA agree to waive the 1% requirement under 1 CMC § 7831(b)

and to determine an amount that is both balanced and fair.

WHEREAS, the Office of the Attorney General of the Commonwealth of the Northern
Mariana Islands has expressly indicated that it has no objection to CPA and OPA determining
and settling on a mutually acceptable payment rate under 1 CMC § 7831(b).

follows

1 .

2.

3.

4.

5.

6.

NOW, THEREFORE OPA and CPA enter into this Memorandum of Understanding as

CPA shall prepare an escrow account into which CPA will deposit! .01%; of its total
operations budget for the purpose of paying for CPA’s public auditing requirements and

to satisfy its portion of contributing to the financial operations needs of OPA.

The escrow account shall be an interest-bearing account and CPA shall act as the escrow

agent.
At the end of the following fiscal year, CPA’s auditing expenses shall be deducted from the
escrow account and paid to CPA.

OPA shall report the amount needed for its operations to the Governor and the Legislature
consistent with budgeting and reporting requirements.
OPA shall take from the escrow account the amount needed to fund its operations, the
amount of which shall never exceed 1% of CPA’s total operations budget.
At the end of the following fiscal year, any amount remaining in the escrow account shall
be remitted back to CPA.

EXECUTION

IN WITNESS WHEREOF, the parties have executed this Memorandum of Understanding
on the date set forth above.

Christopher S. Tenorio Date Michael Pai Date
Executive Director Public Auditor
Commonwealth Ports Authority Office of the Public Auditor
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ESCROW’ AGREEMENT

THIS ESCROW AGREEMENT (the "Escrow Agreement") is entered into by and
between the COMMONI/VEALTH PORTS AUTHORITY (“CPA”), an autonomous and
independent agency of the government of the Commonwealth of the Northern Mariana
Islands, and the OFFICE OF THE PUBLIC AUDITOR (“OPA”), an independent agency of the
government of the Commonwealth of the Northern Mariana Islands.

RECITALS

WHEREAS, CPA and OPA have agreed to terms stated in that Memorandum of
Understanding (“MOU”) executed on the day of , 2017.

WHEREAS, CPA and OPA agree that CPA shall act as the Escrow Agent to execute the
actions set forth in the MOU and CPA hereby accepts such engagement, upon the terms and
conditions contained herein.

NOW, THEREFORE, in consideration of the mutual promises and agreements
contained herein, the Parties, intending to be legally bound, hereby agree and issue the
following escrow instructions to CPA (hereinafter “Escrow Agent”):

1. MOU as Controlling Document. CPA and OPA agree that the MOU is the
document controlling the terms of disposition of funds in the escrow account. A copy of the
MOU is attached hereto as Exhibit 1 and incorporated herein by reference.

2. Engagement of Escrow Agent. CPA and OPA hereby appoint and designate
Escrow Agent for the purposes set forth herein, and Escrow Agent hereby agrees to serve as

Escrow Agent and to hold and disburse the funds that it holds in escrow subject to and in
accordance with the MOU.

3. Establishment of Escrow Account. Escrow Agent shall establish and
maintain the funds for CPA and OPA at
(the “Escrow Account”) entitled the “CPA Auditing Trust Account.” Upon the request of CPA
or OPA, Escrow Agent will advise that Party as to the balance in the Escrow Account.

4. Receipt and Disbursement of Funds.

4.1 CPA shall deposit .o1% of its total operations budget into the Escrow
Account.

4.2 At the end of each fiscal year, Escrow Agent shall deduct the amount of
CPA’s auditing expenses from the Escrow Account and disburse that amount to CPA.

4.3 At the end of each scal year, Escrow Agent shall deduct the amount
needed for OPA’s operations, as reported by OPA, from the Escrow Account and disburse that
amount to OPA.

4.4 At the end of each fiscal year, Escrow Agent shall remit any amounts
remaining in the Escrow Account to CPA.

5. Termination of Escrow. This Escrow Agreement shall remain in effect
perpetually until it is terminated by agreement by CPA and OPA.

l



6. Exculpation and Indemnification of Escrow Agent.

6.l Scope of Responsibilities. Escrow Agent will have no duties or
responsibilities other than those expressly set forth herein. Escrow Agent will have no duty to
enforce any obligation of any person, other than Escrow Agent, to make any payment or
delivery or to direct or enforce any obligation of any person to perform any other act. Escrow
Agent will be under no liability to anyone by reason of any failure on the part of any Party
(other than Escrow Agent) or any maker, endorser, or other signatory of any document to
perform such person’s obligations under any such document. Nothing herein contained shall
be deemed to impose upon Escrow Agent any duty to exercise discretion, it being the intention
hereof that Escrow Agent shall not be obligated to act except upon written instructions or
direction. Escrow Agent shall not be bound by or deemed to have notice of any term or terms or
any agreement not expressly set forth in this Escrow Agreement, except as herein provided.

6.2 Scope of Liabilities. Escrow Agent will not be liable for any action taken
or omitted by it, or any action suffered by it to be taken or omitted in good faith and in the
exercise of its own best judgment, and may rely conclusively and will be protected in acting
upon any order, notice, demand, certicate, opinion, or advice of counsel (including counsel
chosen by Escrow Agent), statement, instrument, report, or other paper or document (not only
as to its due execution and the validity and effectiveness of its provisions, but also as to the
truth and acceptability of any information therein contained) which is reasonably believed by
Escrow Agent to be genuine and to be signed or presented by the proper person or persons.

6.3 Indemnication. Escrow Agent will be indemnified and held harmless
jointly and severally by CPA and OPA from and against any expenses, including reasonable
counsel fees and disbursements, claims, damages, or losses suffered by Escrow Agent in
connection with any claim or demand, which in any way, directly or indirectly, arises out of or
relates to this Escrow Agreement or the funds held by it, except that if Escrow Agent is guilty of
willful misconduct, fraud or gross negligence, Escrow Agent will bear all such losses, claims,
damages and expenses. Promptly after the receipt by Escrow Agent of notice of any such
demand or claim or the commencement of any action, suit or proceeding, Escrow Agent will
notify the other Parties in writing. For the purposes hereof, the terms “expense” and “loss” will
include all amounts paid or payable to satisfy such claim, demand or liability, or in settlement
of any such claim, demand, action, suit, or proceeding settled with the written consent of the
parties hereto, and all costs and expenses, including, but not limited to, reasonable counsel fees
and disbursements, paid or incurred in investigating or defending against any such claim,
demand, action, suit or proceeding.

6.4 Conicting Demands. If conflicting demands are made or notices served
upon Escrow Agent with respect to the escrow, and this Escrow Agreement does not otherwise
specify the action to be taken by Escrow Agent as a result thereof, CPA and OPA expressly
agree that Escrow Agent shall have the absolute right at its election to do either or both of the
following: (i) withhold and stop all further proceedings in and performance of this Escrow
Agreement pending additional joint instructions in writing from CPA and OPA; or (ii) le a suit
in interpleader in a CNMI court or a federal court sitting in the CNMI for the purpose of having
the respective rights of the Parties and any other claimants adjudicated, and deposit with the
court all documents, monies, and any other property held hereunder. Upon institution of such
interpleader suit, and notice thereof to the Parties, Escrow Agent shall be fully released and
discharged from all further obligations hereunder. All reasonable attorney’s fees and costs
incurred by Escrow Agent in connection with the interpretation of this Agreement and with
respect to any interpleader proceedings shall be paid as set forth in Section 16 herein.
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7. Consent to Jurisdiction. Any interpleader action or any other suit brought ton enforce or interpret this Escrow Agreement shall be brought in a CNMI court or a federal court
sitting in the Cl\ MI, all Parties hereto consenting to thejurisdiction of such court.

8. Force Majeure. Neither CPA, OPA, nor Escrow Agent shall be responsible for
delays or failures in performance resulting from acts beyond its control. Such acts shall include
but not be limited to acts of God, strikes, lockouts, riots, acts of war, epidemics, governmental
regulations superimposed after the fact, fire, communication line failures, power failures,
earthquakes, or other disasters.

9. Notices. All notices, requests, demands, and other communications given
hereunder to or by a Party to the other Parties shall be in writing and shall be deemed to have
duly given or have been duly given upon the date of actual delivery (if dispatched by mail,
courier, or hand delivery), or upon the date of transmission if dispatched by telecopier, by or to
the parties as provided below, or to such other person(s) or place(s) as a party may designate in
a notice to the other parties.

If to OPA:
Michael Pai
Public Auditor
Office of the Public Auditor
P.O. Box 501399
Saipan, MP 96950

If to CPA or Escrow Agent:
Christopher S. Tenorio
Executive Director
Commonwealth Ports Authority
P.O. Box 501055
Saipan, MP 96950

10. Entire Agreement; Benet. This Escrow Agreement constitutes the entire
understanding and agreement of the Parties, and supersedes all prior agreements and
understandings, written or oral, between or among the Parties, regarding the Escrow Agreement
to be entered into pursuant to the Agreement. This Escrow Agreement shall be binding on and
inure to the benefit of the successors and assigns of each Party. Escrow Agent shall not be
required to review or interpret the Agreement in performing its duties under this Escrow
Agreement and in the event of a conict between the language of this Escrow Agreement and
the Agreement, the Parties agree that the Escrow Agent shall be bound by the terms of this
Escrow Agreement.

11. Governing Law. This Escrow Agreement shall be governed by, and construed
in accordance with, the laws of the CNMI (excluding any choice of law rule or principle that
might result in the application of the laws of any other jurisdiction).

12. Headings. The headings in the paragraphs of this Escrow Agreement are
inserted for convenience only and shall not constitute a part hereof.

13. Waiver; Amendments. No waiver of any term, provision, or condition of this
Escrow Agreement shall be effective against any Party unless set forth in a writing signed by
such Party, and any such written waiver in any one or more instances shall not be deemed to be
a further or continuing waiver of any such term, provision or condition of this Escrow

o
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Agreement. This Escrow Agreement may be amended only by a written instrument signed by all
of the Parties.

14. Records. Escrow Agent will maintain accurate records of all transactions
hereunder and shall pro\iide copies or summaries thereof to CPA and OPA at such times as it
may reasonably request. The authorized representatives of CPA and OPA shall also have access
to such records at all reasonable times during normal business hours upon reasonable notice to
Escrow Agent.

15. No Strict Construction. The language used in this Escrow Agreement will be
deemed to be the language chosen by the Parties to express their mutual intent, and no rule of
strict construction will be applied against any person.

16. Costs. If any legal action or other proceeding is brought for the enforcement of
this Escrow Agreement, or because of an alleged breach of or default hereunder, the prevailing
Party or Parties shall be entitled to recover reasonable attorneys’ fees and other costs incurred
in such action or proceeding in addition to any other relief to which it or they may be entitled.

IN WITNESS WHEREOF, the Parties hereto have caused this Escrow Agreement to be duly
executed on the date set forth below.

Commonwealth Ports Authority

Date:
Christopher S. Tenorio
Executive Director

Ofce of the Public Auditor

Date:
Michael Pai
Public Auditor

Escrow Agent

Date:
Christopher S. Tenorio
Executive Director
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Office oi the Public Auditor 56137-fjjgggggg
~,,.- .. . .\g:_:.%;.;_v '1

Commonwealth of the Northern Monono Islonds E_fnuli Add,“
'3 Website: http://opocnmi.com m<1i1@<>r><=<=nmi~¢vm1 l 1236 Yap Drive, Capitol Hill, Soipon. MP 96950 Phone: 4670) 322-6481n (_' Fox: (670) 322-7812

November 21, 2017

VIA EMAIL

Robe1rt,Te,norio Torres
Commonwealth Ports Authority Legal Counsel
Plata :D_1fi.\,'¢, Whisperipng Palms (Chalan Kiya)

P-0- 13011503758 F

Saipan, MP 96950

Dear Mr. Torres:

A RE: Office ofcthe Public Auditor’s response to Commonwealth Ports Authority’s
proposed Memorandum ofAgreement to resolve their liability for fees past due
pursuant-to 1 CMC § 7831(b)

Sorry for the delay in our response. This issue cannot be resolved with a sole agreement
' between the Commonwealth Ports Authorityi(CPA) and the Ofce of the Public Auditor (OPA).

OPA could agree to a formula pursuant to 1 CMC § .7831(b), but any agreement would only apply
to the ‘current scal'year. However, past due amounts beyond thecurrent scal year are not
owed to OPA directly, but instead to the CNMI General Fund because at the end of every scal

Q year OPA’s excess funds remit to the General Fund. All monies, from CPA would be classied as

excess funds because the scal years in which they were owed have already passed, and should
be remitted to the General Fund. Therefore, any settlement for less than the full amount owed

by CPA,for the 1% should include the Secretary of Finance.

Furthermore, OPA cannot agree to the formula suggested. for the current scal year in your
Memorandum ofUnderstanding (MOU) pursuant to 1 CMCl§ 7831(b). As stated in your rst
recital of the MQU, 1 CMC § 7831(b) requires autonomous agencies to pay either one percent of
its total ,opera“tio‘nsb‘udget_ from sources other than legislative approprilatiohs, or an amount
determined by another formula’ agreed upon by OPA and the agency, whichever amount is

greater. Therefore, we cannot agree to the .o1% suggested in the MOU because the formula is

not greater than the standard 1%.

In our research into past due payment of the 1%, we came across only two incidentsof resolving
past duehliabilities, both for the full amounts owed. In 2003, CUC and the Acting Secretary of
Finan¢é"§ignied a"Meinorandu1m ofAgreement (MOA) for CUC,to pay their past due 1% to the
General\FuQnd,t_he Executive Branch paid the same amount back to CUC for partial payment of
utility service, CUC agreed to pay the Public Auditor their current scal year 1% , and the
Executive Branch agreed to pay CUCthe same amount of the current scal year 1% for
outstanding utility service amounts owed. Essentially, CUC and the central government offset
the outstanding 1% owed to OPA for outstanding utility payments. That MOA was entered for
the full amount, past due plus full payment for that scal year. In 2007, Commonwealth
Development Authority (CDA) Board of Directors approved to pay the 1% past due amounts to

Treasury; less the legal fees paid by‘ CDA in defending the Kumagi case. The

payments weremade forthe full amount in three installments. E



Mr. Robert Tenorio Torres November 21, 2017
Page 2

Recognizing potential issues raised if OPA were to settle for less than the amount past due now
owed to the General Fund, OPA reached out for assistance from the executive branch. OPA had
conversations with the Secretary of Finance, the attorney for the Secretary of Finance, the
former and current attorney for the Governor, and the Chief of Staff for the Governor to garner
support for an agreement to resolve the past due 1%. Our hope was to get the Secretary of
Finance, on board with support of the Governor’s Office and discussions are ongoing at this
point. Also, we may need to reach out to the Ofce of the Attorney General for a legal opinion
regarding whether an entity could agree to settle for a formula that is less than the full amount
of the past due statutorily required 1% (see discussion above) and if so, which entity would have
that authority to make an agreement for past due amolmts in violation of the statute.

Again, we apologize in the delay to our response but we cannot agree to the MOU in its current
form. We do hope to continue to work together to resolve the 1%.

Sincerely, ’W
AshleyKost
OPA‘~Legal Counsel

Cc: Michael Pai, OPA
David Blake, OPA
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i\lnq':inn Liznmn
Executive Director
Commoruvezilth Potts Xuthonq
PU Box 501055
Saip.1n,l\lP 96950

Re: Position and Proposal from Commonwealth Ports Authority on Liability for Fee Due to
the Public Auditor Pursuant to 1 CMC § 7831(b)

Dear Executive Director l.imnm:

Qlhis letter is in response to tout letter of No\ ember 30, ZUIS, in which voti assert that because the
Commonwezilth Potts Authorit}, 21 public corporation of the Coininonwealtli Government, tetiiined an
alternate 2‘1UCll[O[ to conduct its audits pursuant to l CMC § Z306(b), it \\.'ilL1l(l be inequitiible to require
Cl’ \ to pa}, the Full amount of the auditing Fee imposed by 1 CMC 78316)}.

:\s ioui" letter points out that “CPA acknowledges the stzitutoti requirement ofpziyment to OPA
regardless of \\’l1C[l1L‘[ audits rite conclucted bi OPA or pays for its independent audit. . .," there is also no
Ct)$UfUUOQi\l, statutory, or regulatory requirement for the Ofce of the Public Auditor to use the Funds
it collects from n particular agenc; to fund an audit ofthnt agenci. You suggested an equitable
exeniption. The Legislature has not enacted an equitable exemption to the auditing fee. Unless it does
so, the Gfce of the Attorne} General is unable to rend such an exemption into the statute.

Your letter also suggests that Cl1llfiiS past the six ierir statute of llml[HC1OS imposed by 7 CMC if, Z505 are
barred. We do not believe that there is any lirrutzitions bar to :1 subsequent action by OPA or the
Commomvenlth to compel the pzii ment of the disputed funds. Such an action would essentially compel

l " 5 3 1the Pl.'ll=iili‘i(ii"i»-LL »={Cl \ -Y publit dut; to iemit the Fund 1." 1 ‘P \ \\§“'e tiilte note olilie common law
doctrine of /i//[J/mi r.-my;//J at .1/mt /wt‘! that would prevent the application of statutes of limitations against
the state unless the stzitute so provides. jiaage//erii./ll .§/mi)//.>/mi 1'. De/5'! t2fTra/ii;/7., 926 P.2d lZUO, 1202 lZD_
(Colo. I996) (providing historical oven iew of the doctrine). In reviewing 7 CMC § Z505, no such
provision was found. As such, we do not believe that action to enforce the 1° U statute by OPA and
compel CPA to transfer the disputed funds would be barred by the statute of limitations.

(W

Iivil Division Criminal Division Attorney General’: Investigative Division Domestic Violence Intervention Center
'elt'plt0ne: (670) 2373500 Telephone (670) 2373600 Telephone (670) 23 7-7625 Telephone; (670) 664-4583
acsimile: (670)664-2349 Facsimile (6"U)Z34-7Ol6 Facsimile (670)Z3-1-7(ll6 Facsimile (670)664-4589
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nancial statements of CPA. CPA pays for this yearly audit and submits it to several agencies,
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November 30, 2015

Mr. Edward Manibusan
Northern Mariana Islands Attorney General
Office of the Attorney General
Administration Building
P.O. Box l 0007
Saipan, MP 96950

RE: Position and Proposal from Commonwealth Ports Authority on Liability for Fee Due to the
Public Auditor Pursuant to l CMC § 783l(b)

Dear Attorney General Edward Manibusan:

On June 24, 20l5, Deloitte & Touche LLC issued for the Commonwealth Ports Authority
(“CPA”) in accordance with government auditing standards, an independent auditors’ report on
internal control over nancial reporting and on compliance and other matters based on an audit of

including the Ofce ofthe Public Auditor (“OPA”).

This report revealed an alleged recovery of liability due to OPA, as follows:

Public Law 9-66 requires public corporations or other autonomous agencies to pay
to the Commonwealth Treasurer an amount not less than one percent of total
operation budgets, and such funds will be deposited into a special account of the
CNMI general fund to be solely used for the operations and activities of the Ofce
ofthe Public Auditor.

At September 30, 2014 and 2013, OPA recorded amounts due to the CNMI
government related to the 1% Public Auditor fee totaling $725,561 and $2,073,592,
respectively. This liability increases each fiscal year as mandated by Public Law 9-
66 and has accumulated in excess of ten years without payment. Based on the
advice from legal counsel, CPA applied the six year statute of limitations against
the accumulated liability and recognized a recovery of$l,475,l96 during the year
ended September 30, 2014.

CPA herein submits its position and proposal with regard to its liability pursuant to
l CMC § 783l(b), and requests the review and opinion of the Attorney General on the
matter.

U
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l L:£\"l£__‘ § /ts’;-Fl requires Ul’.='\ to "conduct or supervise all audits required for or sought by

a Commonwealth Agency.‘ l CMC § 7S3l(‘o) requires public corporations or other autonomous
agencies, like CPA, to pay to OPA either one percent of its total operations budget from sources
other than legislative appropriations, or an amount determined by another formula agreed upon by
OPA and the agency, whichever amount is greater?

1 CMC § 7831 is silent as to the purpose of requiring autonomous agencies and public
corporations to pay this fee. If a statute is unclear, one must look to the intent of the legislature.
Aguon v. Marianas Pub. [.0/rd Corp, 2001 MP 4 ii 30 (citing Commonwealth Ports Aurh. v.

Ha/cuborrm Saipan Enren, Inc, 2 NMI 212, 224 (1991) (“In determining legislative intent, the
statute must be read as a whole, and not as isolated words contained therein"). Public Law 9-68
is similarly silent as to the purpose of requiring autonomous agencies and public corporations to
pay this fee.3

Although not specically stated. common sense would suggest that the purpose ofthe fee
is to fund OPA in order for it to conduct audits ofgovemment agencies. In support ofthat assertion,
l CMC § 2306 provides that in the event OPA fails to timely conduct an audit, the agency, with
the approval of the Governor and OPA and subject to the availability of funds, may enter into a

contract with any independent certified public accountant for the purpose of conducting the audit.‘

"‘The ofce ofthe Public Auditor shall conduct or supervise all audits required for or sought by a Commonwealth
agency." I CMC § 7821.
3 l CMC § 783l(b) (in relevant part):

The executive directors of all public corporations or other autonomous agencies of the
Commonwealth which are not funded primarily by legislative appropriations shall pay to the Public
Auditor an amount not less than the greater ofone percent ofits total operations budget from sources
other than legislative appropriations or pursuant to any other formula upon which the Public Auditor
and the agency may agree.

3 Public Law 9-68 Section l(a)-(b):

(a) Short Title. This Act shall be called the “Public Auditor Amendments Acts of 1994."
(b) Pugpose. lt is the purpose of this Act to grant the Office of the Public Auditor greater
independence and authority with respect to the executive branch and independent agencies ofthe
Commonwealth Government. This Act also conforms the Commonwealth Auditing Act of I983, l
CMC Section 78l l, et seq., and other provisions ofthe Commonwealth law to the recently adopted
Constitutional Amendment of Article lll. Section l2 (Public Auditor) of the Commonwealth
Constitution.

‘ l CMC § 2306(b):

lfthe Public Auditor fails to schedule an audit so that it can be completed in time to comply with
any applicable law or the terms ofany loan, grant. nancial assistance, or contract, or if the Public
Auditor fails to commence. conduct, or complete any audit as required by law, the person or agency
concemed may, upon the approval ofthe Governor and Public Auditor and subject to the availability
of funds, enter into a contract with any independent certified public accountant for the purpose of
conducting the audit. The audit shall be conducted as closely as possible to the standards adopted
by the ofce ofthe Public Auditor.

l 1
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With this statutor ’ overview in mind, CPA IO5ii.5 its analyses and osition on the following> r . P =
issues: l) the equitability and legality ot imposing this fee on CPA going forward; and 2) the
equitability and legality of imposing this fee on CPA for amounts due in excess often years.

A. Equitabilitv and Legality of Imposing this Fee 0n__CPA Going Foijward

CPA’s bond indenture requires an audit by an independent auditor. Because of this
requirement, CPA already, out of necessity, pays an independent auditor to conduct audits. CPA
then submits this report to various agencies for review, including OPA. OPA has received these
reports from CPA and publishes them on its website, without dispute or issue. OPA has not ever
conducted audits of CPA as required by statute.

While CPA acknowledges the statutory requirement of payment to OPA regardless of
whether audits are conducted by OPA and regardless of whether it already pays for its own
independent audits, the issue does raise equitable concems: 1) CPA is already required to pay for
an independent audit it would be duplicative, unnecessary, and wasteful to require CPA to pay
OPA for an audit it does not need; and 2) CPA has never audited OPA why should CPA pay for
audits it does not, and has not ever, received?

B. Equitability and Legality oflmposing this Fee on CPA for Amounts Due from the
Past Ten Years

OPA has never requested nor demanded this fee payment from CPA and CPA has not paid
this amount. Although 1 CMC § 783l(b) does not require OPA to make a demand for payment
in order to trigger payment, it brings into question the equitability of requiring CPA to pay for
fees OPA has never requested, for audits which OPA has never conducted.

Additionally, the report errs in its claim that Public Law 9-66 imposes an accumulated and
increased liability with each Fiscal year. First, Public Law 9-66 was repealed and re-enacted by
Public Law 9~68. Second, neither Public Law 9-66, Public Law 9-68, nor does the statute itself,
impose an increased liability with each year.

Further, 1 CMC § 2306 provides an avenue for CPA to have an audit timely conducted if
OPA fails to do so. Although 1 CMC § 2306 contains three requirements (approval of OPA,
approval of the Governor, and availability of funds), OPA constructively agreed upon the auditor
used by CPA when it accepted reports from CPA from this auditor without question or dispute,
and the availability of funds is a non~issue as CPA has always paid for these audits out ofits own
pocket and has never charged OPA for them. l Ch/IC § 2303(a) requires OPA to transmit an
annual report to the Governor and the presiding officer of each house of the legislature, which
should consist ofa nancial audit ofeach agency’s fund, whether or not it is appropriated.-* OPA

3
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A finequitable for OPA to then turn around and penalize CPA for taking the initiative to conduct its

own audits in light ofOPA's failure to do so.

Furthermore, the cost to CPA for paying for its own audits is substantially less than l% of
CPA’s operating budget. CPA’s operating budget is $13,074,450. Imposing at least l% just for
a single year would be $l30.745. What is the basis for imposing such a weighty fee for an audit?

CPA’s operating budget is signicantly more than other operating budgets ofgovernment
agencies by department. Yet the statute lumps CPA along with other government agencies in
imposing the same amount of liability, failing to take into account the actual cost ofthe audit and
the actual amount ofCPA’s operating budget. Requiring CPA to pay a signicantly higher fee
for the same audit OPA does for other government agencies is wholly disproportionate and
arbitrary. Also, OPA has never conducted an audit for CPA: imposing fees in excess often years
would result in a windfall of about $2,000,000.00 to OPA for work that was not done, and would
potentially affect CPA’s bond indenture. Such a result is unjust and unmerited.

Lastly, a claim for past fees in excess often years would be barred by 7 CMC § 2505,
which provides for a six-year statute of limitations.6 CPA has never made a claim for payment
pursuant to l CMC § 783l(b). Any claim that might be made now for lack of payment in excess
of ten years is barred as of approximately four years ago.

Position and Pro osal

CPA is required by statute to pay either 1% ofits total operations budget or another amount
pursuant to a formula agreed upon by OPA and CPA, whichever is greater. From an equitable
basis, CPA should not be held liable for the past years in which it did not pay for audits which
OPA did not conduct and CPA should not be required to pay such a wholly disproportionate
amount in comparison to the actual cost of an audit and in comparison to payments from other

> 1 civic § 2303(3);

Not later than June 30 of each year, the Public Auditor shall transmit to the Governor and to the
presiding officer of each house of the legislature the annual report for the previous scal year
required by N.M.l. Const. art. ill. § l2. The report shall consist ofa nancial audit ofthe General
Fund, each trust fund, each other fund ofany agency whether or not appropriated, each contract to
which any agency is a party. and each grant made or received by any agency. The audit shall cover
the receipt, possession, and disbursement of public funds including all liabilities, receivables. and
accruals ofany agency, all taxes, fees, receipts, and other revenues ofany agency, all other nancial
transactions involving any agency, and any nancial statement issued or prepared by any agency.
Personal service contracts and prime contracts with employees ofany agency.

6 7 CMC § 2505:

All actions other than those covered in 7 CMC §§ 2502, 2503, and 2504 shall be commenced within
six years after the cause of action accrues or. in the case of actions brought by or on behalf ofthe
former Saipan Credit Union or its depositors, shareholders, investors, or guarantors on account of
their interest therein, within 10 years aher the cause ofaction accrues.

4
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inti'1§:int.erest5 cifequity, CPA proposm that the l%requiren1ent should be waived and that
CPA and OPA should agree on a formula or amount that is balanced and fair. CPA proposes a
rate of 01% ofits total operations budget or $1300.00.

CPA requests your review of this matter and your opinion. Thank you for your just
consideration.

Sincerely,

/11’ '*I,‘ _ .

_ 1/ r

MARYANN Q. M
Executive Digetior 0'

r ,

; .
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U.S. Department Western-Pacic Region 300 Ala Moana Blvd, Rm. 7-128
Ol llQl"5DOFlQllOD Honolulu Airports District Office Honolulu, HI 96850

Federal Aviation Mall 50244
Admmismion Honolulu, HI Box 96850-0001

May 16, 2022

Christopher S. Tenorio
Executive Director
Commonwealth Ports Authority
Commonwealth of the Northern Mariana Islands
P.O. Box 501055
Saipan, MP 96950-1055

Dear Mr. Tenorio:

Commonwealth of the Northern Mariana Islands
Office of Public Auditor 1% Fee

Revenue Diversion

We reference your letter transmitted to the Federal Aviation Administration (FAA) on April
6, 2022, regarding the CNMI statute that requires the Commonwealth Ports Authority (CPA)

to pay 1% of its total operations budget to the CNMI Public Auditor (PA). You state the

purpose of the PA is to audit receipts, possessions, and disbursements ofpublic funds by the

executive, legislative, and judicial branches of the government, including local agencies

such as CPA.

The 1% fee may be considered revenue diversion. Airport revenue must be used for the

operations, maintenance and capital improvements of CPA’s airports. Revenue diversion

could lead to placing CPA in non-compliance and lead to sanctions as prescribed by 2 CFR
§ 200.505.

CPA may pay for required services (e. g. audit reviews) but the cost for services must be

appropriately calculated and documented for costs only related to CPA. The FAA may
request review of the calculations/documentation prior to remittance of any airport revenue.

Additionally, the accounts and records shall be kept in accordance with an accounting
system that will facilitate an effective audit in accordance with the Single Audit Act of 1984.

Please contact me at (808) 312-6027 or Gordon.Wong@faa.gov, if you have further
questions conceming this matter.

Sincerely,

%”“5”r Z it 1 /
,/

Gordon K. Wong
Airports District Ofce Manager

cc: Mark McClardy, FAA Airports Director, Westem-Pacic region
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Federal Aviation A~;lniinistrat.it.tn

PO. Box 502-44

Honolulu, Ill 9oS50000l

RE: Unlawful Revenue Iiiversion

Dear Mr. Gordon Wong.

The Commontvealth Ports Autliority (CPA) is seeking guidance from the FAA airport district
office and/or regionat otitice on vvhetl ' ‘rport revenue can be used to ID-1l\'C‘ pziyinent under a local
(jontnionwealth of the Nrirthertt Mariana Islands lCl\ll\'lll statute.

v-J

(‘st

-s

‘E:

CPA understands that the rules on airport revenue require CPA to use its airport revenue for the
capital or operating costs of the airport, the local airport system or other local facilities owned or
operated by CPA that tire directly and substantially related to the air transportation of passengers
or property.

' , Additionally, CPA understands that allowable costs nitiy include reititbtirsenients to El state or local
ttgency for the costs of services actually received and documented; that CPA may pay for a portion
of the general costs of government, provided that CPA allocates such costs to the airport in
accordance with an acceptable cost allocation plan; and that the FAA may require special scrutiny
of allocated costs to assure that the airport is not paying at disproportionate share.

According to the CNMI Public Auditor, a CNMI statute, l CMC § 783l(b), requires CPA to pay
to the CNMI Public Auditor an amount not less than one percent of its total operations budget;
The purpose oi" the Ci\-‘Ml Public Auditor is to audit the receipt, possession. and disbursement of
public funds by the executive. legislative. and judicial branches of the government, including
agencies of local government and instrurnentalities oi‘ the Cornniorivvealth, such as CPA. Despite
this purpose. the CNMI Public Auditor does not provide any auditing services to CPA or any other
service to CPA that can be tied to a tangible monetary value. At best, the benet CPA receives
from the Ct\ll‘v'1l Public Auditor is increased accotintability and integrity in public sector
orgariizations. If CPA were to pay the Ci'\'l\"Il Public Auditor 1% of its airport total operations
budget. which consists entirely of airport revenue, CPA would pay, on average, $124,000 annually.

Additionally. according to the CNMI Public Auditor, past arnounts due to the Ci\lMl Public
Auditor are ovved to the Ci\'.\‘1l General Fund, which is controlled by LID agency vvithin the

l Beeause this statute was enacted utter September l*l\_‘Z. CPA believes that this fin-_tncial arrungernent is not
"grandt‘1tliercd" in under 49 US C § 47 ill‘/lbltZ>_

Page 1 ot'Z
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CHRISTOPHER S. TENORIO
Excciiilve Director

:~\Lt:;icliments: l CMC § 7831

CTNMI Public Lam N0. 9428
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MEMORANDUM Qt‘ AGREEMI;ttT

On this the i(l_ day of July 2003. Chairman Herman P. S-ablan, on behalf

of the Commonwealth Utilities Corporation Board of Directors, and Robert

Schrackp Acting Secretary of the Department of Finance, agree as follows:

WHEREAS, it is the shared goal of the Commonwealth Utilities

Corporation Board of Directors and the Executive Branch of the Commonwealth

Government to assure delivery of the utility services that underpin the

Commonwealth economy and are essential to the quality of life of every

individual inhabitant of the Northern Marianas; and

YVHEREAS, both the Commonwealth Utilities Corporation Board of

Directors and the Executive Branch of the Commonwealth Government have the

responsibility to maintain scal responsibility and full compliance with the laws

of the Cominomvealth; and

WHEREAS, 1 CMC §783l provides for the executive director of the

Commonwealth Utilities Corporation to pay to the Public Auditor at least one

percent of the C<>iporatic_>n’5 total operations budget from sources other than

legislative appropriations: and

WHEREAS, subsequent to the October 31“, 1995 effective date of l

CMC §783 l , and through September 30. 2002 (the Fiscal Years 1996 to 2002.

incltisix/e), the Corporation’s total operations budget has been $44-1.784.743; and

WHEREAS, actual payments to the Public Auditor by the Corporation for

Fiscal Years 1996 to 2002, inclusive, totaled $430,000 nd
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(Iotnmonwealth Utility Cotpotation/Corntnonweetlth Government
Page 2

WHEREAS, a balance of $3,997,847 is, therefore, owed by the

Corporation for Fiscal Years 1996 to 2002, inclusive, pursuant to 1 CIVIC §7831,

zm accounting of which balance, prepared by the Depeutment of Finance and the

Office of Public Auclitot", is attached hereto as Attachment A; and

WHEREAS, for the billing periods beginning October 2002 and ending

May 2003, inclusive, the Corporation has charged the Commonwealth

Government the amount of $7,114,562.38, an accounting of which charges,

prepared by the Department of Finance, is attached hereto as Attachment B;

that:

NOW THEREFORE, it is understood and agreed by the parties hereto

l. The Cornmonwealth Utilities Corporations pays to the General

Fund of the Commonwealth in accordance with l CMC ‘§783l the

amount of $3,997 £47;

ll. The Executive Branch of the Commonwealth Government pays to

the Commonwealth Utilities Corporation the arnount of $3,997,847

in partial payment of utility services provided to the

Cotnmonwealtli Government since October l, 2002.

Ill. Pursuant to l CMC §783l the Conitnonwealth Utilities

Cotporation agrees to pay to the Public Auditor one percent of the

Cotporatlorfs Fiscal Year Z003 total operations budget by

November l, 2003.
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Memorandum of Ag,reeriient
Commonwealth Utility Corporation/COIfLH1Oi1\7~'i;21i{i7 Goveimnent
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IV. The Executive Branch of the Commonwealth Govemrnent agrees

to pay to the Commonwealth Utilities Corporation the full sum of

payments made to the Public Auditor pursuant to paragraph TIL,

above, by November 1, 2003, as payment for any outstanding

amount owed by the Government to the Corporation for utility

services provided in Fiscal Year 2003, or, in the event that such

sum exceeds the amount owed for Fiscal Year 2003, for any prior

Fiscal Years’ utility service provided to the Government.

Robert Schriick %¥I'ennai1 P. Sablan A

Acting Secretary of Finance Chairman, Board of Director

Qeezwoe &//)2Z»<-I/*-"L/¢*'§\ A
7 . _.e__,_-_ #4-- e ,____-e

Francisco Q. Gberrero
Vice Chairman, Board of Directors

Laura I. Manglona
Treasurer, Board of Directors

Velma Ann M- Palacios
Member, Board oi Directors

Joseph T. Torres
Member, Board of Directors

>4__
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v L DI‘.'.PAR’I‘MENT OF FINANCE
CNTMII UTILITY CHARGES

4 W FISCAL YEAR 2003

BILLING BRANCHIAGENCY 1;u,1,1N(;
YERIOD AMOUNT

OCT. ‘Q2 EXE.(Saipan, cyck: 1,2,& 3) 396,332“)
@'\'3T- ‘OZ BM‘-('11manJ 64.80162
OCT '02 EXF~(Row) 58,184.34
OCT. '02 LEGISLATIVE 22,660.60
OCT. '02 JUDICLA1.,(Saipan) 20,473.00
OCI. ’02 JUDICIA-L(Tmian) 1,23']_92
ocr. ‘oz PS8 (Saipan, cyclz 1, 2 .0 3) 240,322.05
OCT. '02 P35 (Tinian) 34,064.21
OCT. '02 PS3 (Rom) 29,192.26
OCT. '02 NMC (Saipau, cyrlc 1 & 7.) 56,498.16
<3CT- '02 NMC (Tmian) 3.061."/'6
OCT. '02 NMC (Row) 4,334.32

$032,435.20

NOV. '02 s:><1=:.(s;upm_=, cycle 1, 2 & 3) 422,029.21
NOV. '02 I-ZX.EZ.('l‘inian) 46,715.36
Nov. '02 EXE.(Rou) 50.16-4.03
NOV. '02 LEGISLATIVE 22.60060
NOV. '01 3U'DICIA_L(Saipan) 22,361.00
NOV. '02 Jun1cm1(rmm> 1,099.54
NOV. ‘Q2 PS3 (Sztpm, CYCIB 1, Z 6'6 3 ) 'Z43,67.2.I:Q

‘ NOV. '02 PSS(Tmian) 26,297-88
NOV. '02 PSS (Rota) 15,287.04
NOV. ‘02 NMC (Saipan, cycle 1 & 2) 43.53536
NOV. -02 NMC (Tinian) 1,894.40
NOV. ‘O2 NMC (Rota) 3,089.74

$98,86&0$

mac. '02 EX13.(Saipan, cyclc 1, 2&3) 391,102.54
mac. '02 EXE.(Tinian) 58.92602
DEC. '02 EXE.(Rota) 34.485-56
DEC. ‘O2 LF.GI.SLA'ITV'E 22.66060
mac. '02 JUD1ClAL(Saip&n) 11.16100
DEC. ‘O2 IUDICLA.L(Tinizn} 1,902-02
DEC. ‘02 PS8 (Saipzn, ¢y¢1= 1, 2 & 3) 210,085.13
mac. '02 vss (Tixlizzn) 12,637.96
DEC. '02 PSS (Rota) 26,754.30
DEC. '02 NMC (Saipzn, cycle 1 & 2) 40,822.48
DEC. ‘U1 NMC (Tmixn) 2,566-‘$0
I>r_=c. '02 NMCI (Rom) 5.21284

s849,364.&s

IANIOB EXE.(Snip:m, CYCIC 1,2&3) 369.966.40
IA.N.'O3' EJ'CB.[";uian) 56,402-80
IAN.‘03' E‘X"E.(R0t.a) 35.13260
IA_N.'O3 LEGISLATIVE 22,660.60
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—n PERIOD AMOUNT

IANJO3; IUDICIAI-($iP11> 10,225.00

IAN '03 JUDICIAJ-(Tmhn) 1.09826
JAN. '03 PS8 (1-mpm, cym 2, 2 & 2) ;n)3,4.4,g_|34

I0N- '03r PS8 (Timam 16.39552

IAN-‘B11 PS5 (Rm) 30420.62
JA.N.'O3E NMC (Saipan, cycle 1 & Z) 39.99832
IAN. '03; mac (T101211) 2,269.24

JAN. '03: NMC (Rom) 3,527.76

'
ss04,zm;.zz

FEB ‘O3; EXE. (Saipan cycle, 1, 2, &3) $395,868.84

FEB '03 EXZEZ. (Tizan) 571960.80

FEB '03: EXE. (Rom) $21,458.72

FEB '03‘ Lzcrsmrwz $22,660.60

ms '03 JUDICIAL(Snipan) $21,: 13.00

ms 035 JUDICIAL(Tini:m) $2,230.30

FEB ‘O3? PSS (Saipan, cycle 1, 2 & 3) $279,952.19

FEB ‘03£ PS5 (Tiniin) $32,004.56

FEB '03% PS8 (Rom) $25,432.12

FEB '03~ NMC (Saipzm, cyclc 1 86 2) $4l.l12.08
FER 'm§ mac (Tirzian) $2.618/14

FEB '03: NMC (Rom) $3,153.04

'
$025,513.75

Iv£AR.‘0B EXE. (8ai{/an cycle, 1, 2, 8r.3) $402.68-4.40

MARJO3 EXE.(Tmi21n) $62,680.22

mAn.'o3 EXE.(Rom‘) $30,608.10

MAR.‘U3 uzexsuvrrv $22,660.60

1vmR.'o3 J'UDICIAL(Saipa11) $22.0’/3.00

MARJ03 IUDICIAL(Tini.m) $2,144-64

M./\.R.'O3 PSS(Sa.i;_>an,cycIc 1,2513) $213.O51.77

M/macs PSS('I"m$.:u;x) $3~0.6m.8n

MARJ03 PSS (Rm) $26,394.98

MAR.‘03 NMC(Sai1pan. mm 1 &2) $40,823.64

MARJ03 Nmccrmamn $2,603.20

MAR.‘03 NMC (Rota) 61,653.55
$858,972.91

APR. *0; EXE. (Saipan cycle. 1. 2. 863) $444,935.78

APR. '03 EXE. (Tinian) 561,967-38

APR. '0-'3 axe. (Rota) $40,’/56.99

APR. '03 LEGISLATIVE $22,660-60

APR. -03 JUDIC1AL($div) $15,433-00

APR. ‘o3 r01>1c'1A1.('rmm> $1,197-20

APR. '03 PSS (Saipzm. Cycle 1, 2 & 3) $237,145.77

APR. ‘03 PSS (Tinian) $2506.68
APR. '03 PSS (Rom) $15.13<w2

APR. '03 NMC (Saipzm, cyclc 1 & 2) $45932-72

APR. '03 N'MC(1“inian) $2151.00
.u>1z_ '03 mac (Ron) $1676.40

I
$934,202.60
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BILLING BRANCH./AGENCY B11,L1N(;_m‘ ’ ramp» AMOUNT
' 5

1 ' $413.02?.o2
1'

(

MAY .03 EXIE. (Sarpuu cyclc, 1, 2, & 3)
MAY 1'03 EX& (Tinizm) $85,967.54
MAY :03 EXE. (Rum) ss2.1so.zo
MAY :03 LEGISLATIVE $22.se0.6o
MAY 303 JUDICIAL(Sa.ipan) $23,609.00
MAY 303 JUDIClAI_.(Tmi;m) $1,598.18
MAY ‘(O3 PSS (S-Hip-9.11, cycle 1, 2 & 3) $211,929.07
MAY '03 Pss (Tinian) $21,172.44
MAY '03 PSS (Rota) $30,810.44
MAY '03 NMC (Sajpan, cycle: 1 & 2) $42,398.96my "oz NM!) (finian) $2,032.56
MAY {oz NMC (Rona) $3,500.76

$910,939.77

’ "roux, mmmzs THRU my '03: s-/,114.s6z3s
' AVERGAGE UTILITIES PER MONTH. $389,320.30

1

1 mm v 1

I’."-.~’§[. 11
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Apri11l,2007 _, M

Mr. Michael S. Sablan

Public Auditor K =‘

Ofce of the Public Auditor
Commonwealth of the Northern Mariana Islands -—-

I236 Yap Drive
Capital Hill
Saipan, MP 96950

Dear Mr. Sablanz

P.O. BOX 502149, SAIPAN MP 96950

Tel; (670) 234-6245/6293/7145/7146 - Fax: (670) 234-7144 or 235-7147

Email: administrat1on@cda.gov.mp - Website: www.cda.gov.mp
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The CDA Board of Directors has approved to settle the 1% Budget submission to OPA with an offset on the billing

of the Kumagai Case. After doing the calculation, we came up with a net total of $73,771.44. Because this

unexpected expenditure was not accounted for in FY2007 Budget, CDA has decided to pay the amount due to OPA

through CNM1 Treasury on a three monthly incremental basis of $24,590.48. Beginning with FY2008 Budget, it

will be remitted regularly on an annual basis. Please see the attached worksheet of the legal billings on the

Kumagai Case that were paid by CDA.

Summary:
Total Budget from FY1996 to FY2007: $18,826,361 .00

Total 1% Budget Allocation from FY1996 to FY2007: 188,264.00

Less payment for FY1996: (l3,796.00)

Less Kumagai Case offset paid by CDA (see attached): (100,696.561

Net Amount Due to OPA — 1% Budget allocation as of FY2007: $73,771.44

Enclosed please nd Check #27001 in the amount of $24,590.48. This is for the rst incremental payment for April

2007. Remittance will be submitted monthly thereafter until the amount of $73,771 .44 is fully paid.

Thank you for your patience and understanding as we try to fulll this nancial obligation to OPA. Should you

have any questions, please feel free to contact our ofce.

Sincerely, , .

l I ' I '1', I '4. ‘ 1"
1 ' I _ .

01. t U .1.

» =3. ‘ l‘~ ‘"6’ “L:
A\>

OSCAR C. CAMACHO
Acting Chief Executive Officer

cc: Mr. Eloy Inos, Secretary of Finance
Ofce Manager
Accounting Staff

Enclosure: Check #27001 & Worksheet
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Commonwealth Development Authority
PO Box 502149
Saipan, MP 96950

Overall Billing Summary on the Kumagai Case incurred by different law firms
and paid by the Commnwealth Development Authority

Law Firm Amount Comments

CIO Bank of Guam
Arriola, Cowan & Arriola 88,556.33
Torres Brothers 12,869.46

Sub-Total: 101,425.79
Less 15% discount -15,213.87
Total due to Bank of Guam 86,211.92 $43,230.17 paid on 07/19/06 by Ck#26132

$42,981.76 paid on 11/14/O6 by Ck#26564

Salas Law Office: 4,944.75 DEC05 Paid O 02/16/06 by Check #25623

3,305.89 JAN06 Paid on 03/02/06 by Check #25719

1 ,155.75 FEB06 Paid on 05/25/06 by Check #25963

1 ,841 .00 MAR06 Paid on 06/06/06 by Check #26024

843.75 APR06 Paid on 06/14/06 by Check #26043

1 ,400.5O MAY06 Paid on 07/06/06 by Check #26120

303.75 JUN06 Paid on 06/23/06 by Check #26267

0.00 JUL06 NONE

0.00 AUGO6 NONE

0.00 SEP06 NONE

187.50 oc'r06 Paid on 03/02/06 by Check #25719

501.75 NOVO6 Paid on 03/02/06 by Check #25719

Total due to Salas Law Office: 14,484.64

Grand Total CDA paid for Kumagai Case: 100,696.56

Note: There were no billings incurred up to February 2007.

Prepared by: Winnie C. Camacho
Financial Administrator
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DATE I NVC) I OE NO COMMENT AMOUNT

O-€l/U1/O7 O"/O4 APRO7 1% OPA Budget let PYMT 24,590.48

CHECK: (327001 CI-4,/11/O7 CNMI T1‘easu1*y CTHK TOTAL: ?.4.590-ll8

BANK OF GUAM 2 7 0 0 1

MMONWEALTH OF THE NORTHERN MARIANA ISLANDS 027001
OPERATIONS ACCOUNT .

P.O. BOX 502149
SAIPAN MP-96950

XTWENTY FOUR THOUSAND FIVE HUNDRED NINETY DOLLARS AND 48 CENTS

DATE AMOUNT

O4/ll/07 ***»‘F~24,59Cl.4B$

$6‘-HE CNMI Treasury
8§DEH PU BOX 5234 CHRB N

COMMONWEALTH DEVELOPMENT AUTHORITY SA|l:1(\,!‘\l_.5O=\lAllé192950

San pan MP 96950
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Timeline
November 30, 2015- CPA request letter to OAG for a legal opinion regarding the 1% (statute of

limitations and .O1%)

January 26, 2016- OAG issues legal opinion stating statute of limitations does not apply and

declines to decide if .01% ($1,300.00) is “reasonable and fair”

February 2016- OPA and CPA meeting regarding the 1%

April 6, 2016- CPA emails OPA to inquire on deducting auditing fees from the 1% due to
OPA. The Public Auditor does not have the legal authority to agree to

change the past due amounts because the funds are due to the General
Fund not OPA so the Secretary of Finance would have to agree. (This
issue still needs to be addressed).

March 16, 2017- Receive MOU and Escrow documents from CPA suggesting .01%

April 26, 2017- Former SOF, emails CPA regarding payments of their past due 1%

April 28, 2017- CPA follows up with OPA regarding a response to their .01% suggestion

O November 14, 2017- CPA follows up on OPA’s silence .01% offer.

November 21, 2017- Letter from OPA to CPA responding to proposed MOU sent March 16,

2017. Law states greater of 1% or other amount agreed by OPA and

agency.

July 12, 2018- CPA emails regarding meeting with OPA to discuss the 1%.

July 18, 2018- OPA responds via email referring back to our 2017 letter, repeating OPA
can’t agree to any amounts due past the current fiscal year and need to get

the SOF involved for negotiations. Former Public Auditor agreed to
deducting audit fees from 1% owed to CPA but cannot agree to past due

amounts from prior years.

July 24, 2018- CPA emails and states OPA numbers don’t match theirs and provides a

spread sheet the next day with a footnote referring to statute of limitations
(OAG opinion to CPA in 2015 said it didn’t apply).

January 31, 2019- CPA requests to reconcile spreadsheets (statute of limitations footnote is
still there).

April 29, 2019- HB 21-40- To exempt NMC from paying the 1% is introduced.



March 05, 2020 SB 21-54- To exempt CPA from paying the 1% is introduced.

May 18, 2021 SB 22-51- To exempt all CNMI autonomous agencies and public
corporations from paying the 1% is introduced.

May 25, 2022 HB 22-102- To exempt all CNMI autonomous agencies and public
corporations from paying the 1% is introduced.
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CNMI Office of the Public Auditor
One Percent Public Auditor Fee

Commonwealth Healthcare Corporation

OPA Methodology: CHCC's Public Auditor fee due to the CNMI for fiscal years 2012 to 2017 is based on 1% of actual expenditures reported in your agency's annual
financial audit reports. Audited figures of the annual financial audit reports provide for an accurate and consistent assessment of the Public Auditor
fee. CHCC's Public Auditor fee due for fiscal years 2020 to 2022 are based on 1% of CHCC's budgets presented in the annual appropriation acts

which will be adjusted as soon as your agency's financial audit reports become available.

1% DUE FROM CHCC

Fiscal Total Amount 1% withheld
Year Subject to 1% A 1% Assessment by DOF Net 1% Due

Z009 PL 16»51, signed Jan. 15, 2009, established the Commonwealth Healthcare

Corporation.

2010
2011

2012 $ 34,075,575 5 340,756 S — 5 340,756

2013 49,928,316 499,283 19,322 479,961

2014 52,027,244 520,272 12,087 508,185

2015 42,988,340 429,883 12,087 417,796

2016 48,965,307 489,653 28,366 461,287

2017 55,832,829 558,328 8,366 549,962

2018 See Note 7,013 (7,013) B

2019 SE6 N0t€ 22,960 (22,960) B

2020 90,013,094 900,131 10,367 889,764
2021 96,517,121 965,171 715 964,456

2022 107,420,701 1,074,207 Pending 1,074,207
TOTAL $ 577,768,527 $ 5,777,685 S 121,283 S 5,656,402

ATotal Amount Subject to 1%: Total operating expenditures reported in CHCC's annual financial audit report for the fiscal year. Amounts for Fiscal Years 2020 to 2022 reflect CHCC's budgets presented in the annual appropriation acts WhlCh will be

adjusted as soon as CHCC's financial audit reports become available.

B Appropriation act exempted CHCC from the 1% Public Auditor Fee under section 604(b) for FY 2018 and under section 1002(a) for FY 2019. DOF withheld $7,013 for FY 2018 and $22,960 for FY 2019. The amounts withheld by DOF were inlcuded as

a reduction to the total due from CHCC,
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CNMI Office of the Public Auditor
One Percent Public Auditor Fee

Marianas Visitors Authority

OPA Methodology: MVA's Public Auditor fee due to the CNMI for fiscal years 1996 to 2020 is based on 1% of actual expenditures reported in your agency's annual
financial audit reports. Audited figures of the annual financial audit reports provide for an accurate and consistent assessment of the Public Auditor
fee. MVA's Public Auditor fee due for fiscal years 2021 to 2022 are based on 1% of MVA's budgets presented in the annual appropriation acts which
will be adjusted as soon as your agency's financial audit reports become available.

1% DUE FROM MVA
Fiscal Total Amount 1% withheld by

Year Subject to 1% A 1% Assessment DOF Net 1% Due

1996 6,892,200 68,922 $ - $ 68,922

1997 9,469,425 94,694 — 94,694

1998 7,059,742 70,597 - 70,597

1999 6,785,861 67,859 — 67,859

2000 7,792,824 77,928 60,355 17,573

2001 6,542,283 65,423 63,480 1,943

2002 7,450,872 74,509 55,338 19,171

2003 8,483,372 84,834 68,790 16,044
2004 6,545,624 65,456 70,000 (4,544)
2005 6,516,570 65,166 66,518 (1,352)

2006 7,904,422 79,044 50,822 28,222

Z007 5,974,470 59,745 62,023 (2,278)

Z008 7,279,735 72,797 60,545 12,252

2009 7,603,697 76,037 66,776 9,261

Z010 6,292,225 62,922 61,936 986
2011 4,956,942 49,569 — 49,569
2012 5,913,805 59,138 - 59,138
2013 6,322,050 63,221 19,875 43,346
2014 7,972,969 79,730 11,502 68,228
2015 12,775,902 127,759 - 127,759
2016 12,835,953 128,360 — 128,360
Z017 13,530,186 135,302 - 135,302
2018 14,620,816 146,208 — 146,208
2019 11,260,713 112,607 — 112,607

2020 6,406,357 64,064 — 64,064

2021 12,779,338 127,793 18,130 109,663

Z022 5,311,141 53,111 Pending 53,111
TOTAL $ 223,279,494 $ 2,232,795 S 736,090 $ 1,496,705

ATotal Amount Subject to 1%: Total operating expenditures reported in MVA's annual financial audit report for the scal year‘ Amounts for Fiscal Years 2021 to 2022 reflect MVA's budgets presented in the annual appropriation acts whlch will be
adjusted as soon as your CHCC's financial audit reports become available.
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CNMI Office of the Public Auditor
One Percent Public Auditor Fee

Northern Marianas College

OPA Methodology: NMC's Public Auditor fee due to the CNMI for fiscal years 1996 to 2020 is based on 1% of actual expenditures reported in your
agency's annual financial audit reports. Audited figures of the annual financial audit reports provide for an accurate and

consistent assessment of the Public Auditor fee. NMC's Public Auditor fee due for fiscal years 2021 and 2022 are based on 1% of
NMC's budgets presented in the annual appropriation acts which will be adjusted as soon as your agency's financial audit reports
become available.

1% DUE FROM NMC

Fiscal Total Amount 1% withheld
Year Subject to 1% A 1% Assessment by DOF Net 1% Due

1996 16,154,139 161,541 $ - $ 161,541

1997 16,346,251 163,463 - 163,463

1998 16,120,104 161,201 - 161,201

1999 13,756,523 137,565 - 137,565

2000 14,571,463 145,715 68,469 77,246

Z001 18,478,210 184,782 68,469 116,313

2002 17,208,416 172,084 66,230 105,854

2003 17,093,139 170,931 68,431 102,500

2004 18,053,528 180,535 70,711 109,824

2005 16,815,902 168,159 70,581 97,578

2006 15,077,669 150,777 55,582 95,195

2007 14,250,549 142,505 48,161 94,344

2008 13,471,362 134,714 47,014 87,700

2009 14,120,493 141,205 46,388 94,817
2010 15,076,279 150,763 43,026 107,737

2011 17,157,315 171,573 ~ 171,573

Z012 14,501,004 145,010 » 145,010

2013 15,565,799 155,658 44,664 110,994

Z014 15,044,715 150,447 41,214 109,233

2015 See Note 43,617 (43,617) B

2016 13,313,105 133,131 43,762 89,369

2017 14,285,255 142,853 43,762 99,091

Z018 17,638,332 176,383 47,556 128,827

2019 15,634,732 156,347 38,572 117,775
ZOZO 15,014,109 150,141 31,170 118,971

2021 3,082,668 30,827 25,434 5,393

2022 3,082,668 30,827 Pending 30,827
TOTAL $ 380,913,729 $ 3,809,137 $ 1,012,813 $ 2,796,324

ATotal Amount Subject to 1%: Total operating expenditures reported in NMC's annual financial audit report for the fiscal year. Amounts for Fiscal Years 2021 and 2022 reflect NMC's budgets presented in the annual
appropriation acts which will be adjusted as soon as NMC's financial audit reports becorne available.

B Appropriation act (PL 18~66) section 708(a) exempted NMC from the 1% for FY 2015. DOF withheld $43,617 from its transfers to NMC for FY Z015. The amount withheld by DOF is a reduction to the total due from NMC.
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CNMI Office of the Public Auditor
One Percent Public Auditor Fee

Public School System

OPA Methodology: PSS’ Public Auditor fee due to the CNMI for fiscal years 1996 to 2007 and 2018 is based on 1% of actual expenditures reported
in your agency's annual financial audit reports. Audited figures of the annual financial audit reports provide for an accurate
and consistent assessment of the Public Auditor fee.

1% DUE FROM PS5

Fiscal Total Amount 1% 1% withheld
Year Subject to 1% A Assessment by DOF Net 1% Due

1996 s 48,562,295 5 485,623 s - s 485,623

1997 52,492,839 524,928 - 524,928

1998 58,284,619 582,846 - 582,846

1999 52,102,855 521,029 - 521,029

2000 52,749,411 527,494 362,804 164,690

2001 54,111,017 541,110 373,853 167,257

2002 55,760,606 557,606 368,303 189,303

2003 63,372,920 633,729 372,099 261,630

2004 61,261,826 612,618 372,099 240,519

2005 73,338,189 733,382 372,249 361,133

2006 65,523,166 655,232 - 655,232

2007 67,898,067 678,981 367,214 311,767

2008 See Note 358,463 (358,463) B

2010 See Note 167,414 (167,414) B

2018 91,679,195 916,792 362,037 554,755

TOTAL 5 797,137,005 5 7,971,370 $3,476,535 $ 4,494,835

A Total Amount Subject to 1%: Total operating expenditures reported in PS5’ annual financial audit report for the fiscal year.

B Public Law 15-107 (signed Nov, 9, 2007) amended 1 CMC §7831 by adding subsection (e) which exempted PSS from the withholding and payment requirements of subsection (a) and (b) of 1 CMC §7831 provided that
1% ofthe budget appropriated to PS5 shall be used exclusively for the purchase of textbooks DOF withheld $358,463 for FY 2008 and $167,414 for FY 2010 from its transfers to PSS. The amounts withheld by DOF is a

reduction to the total due from PSS.
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CNMI Office of the Public Auditor
One Percent Public Auditor Fee

Commonwealth Casino Commission

OPA Methodology: CCC's Public Auditor fee due to the CNMI for fiscal years 2017 to 2019 are based on 1% of actual expenditures reported in

your agency's annual financial audit reports. Audited figures of the annual financial audit reports provide for an accurate
and consistent assessment of the Public Auditor fee. CCC's Public Auditor fee due for fiscal years 2020 to 2022 are based on

1% of CCC's budgets presented in the annual appropriation acts which will be adjusted as soon as your agency's financial
audit reports become available.

1% DUE FROM CCC

Fiscal Total Amount 1% Payments

Year Subject to 1% A Assessment Made Net 1% Due

2017 $ 2,836,680 $ 28,367 $ — $ 28,367

2018 2,971,977 29,720 - 29,720

2019 2,720,637 27,206 - 27,206

2020 3,138,502 31,385 - 31,385

2021 3,298,757 32,988 - 32,988

2022 3,191,060 31,911 — 31,911

TOTAL $ 18,157,613 $ 181,576 S - $ 181,576

A Total Amount Subject to 1%: Amounts for Fiscal Years 2020 to 2022 reflect CCC's budgets presented in the annual appropriation acts which will be adjusted as soon as CCC‘s financial audit reports become
available.
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December 13, 2021

Mr. Christopher S. Tenorio
Executive Director
Commonwealth Ports Authority:

Dear Mr. Tenorio:

In planning and performing our audit of the financial statements of the Commonwealth Ports
Authority (CPA) as of and for the year ended September 30, 2020 (on which we have issued our
report dated December 13, 2021) and which report was modified due to our inability to determine
the effects of Governmental Accounting Standards Board (GASB) Statement No. 68, Accounting
and Financial Reporting for Pensions on CPA’s financial statements and includes an explanatory
paragraph concerning the impact of COVID-19, in accordance with auditing standards generally
accepted in the United States of America and the standards applicable to financial audits
contained in Government Auditing Standards, issued by the Comptroller General of the United
States, we considered CPA’s internal control over financial reporting as a basis for designing audit
procedures that are appropriate in the circumstances, but not for the purpose of expressing an
opinion on the effectiveness of CPA’s internal control over financial reporting. Accordingly, we do
not express an opinion on the effectiveness of CPA’s internal control over financial reporting.

Our consideration of internal control over financial reporting was for the limited purpose
described in the preceding paragraph and was not designed to identify all deficiencies in internal
control over financial reporting. However, in connection with our audit, we identified, and
included in the attached Appendix I, other matters related to CPA’s internal control over financial
reporting as of September 30, 2020, that we wish to bring to your attention.

We have also issued a separate report to the Board of Directors and management, also dated
December 13, 2021, which includes certain matters involving CPA’s internal control over financial
reporting and on our tests of its compliance with certain provisions of laws, regulations, contracts,
and grant agreements and other matters that we consider to be material weaknesses or significant
deficiencies under standards established by the American Institute of Certified Public Accountants.

The definition of a deficiency is also set forth in the attached Appendix I.

A description of the responsibility of management for establishing and maintaining internal control
over financial reporting and of the objectives of and inherent limitations of internal control over
financial reporting, is set forth in the attached Appendix ll and should be read in conjunction with
this report.

-1-
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This repcrt is intended selely for the infermation and use of management, the Beard of Directors,
the Office of the Pubiic Auditor and others within the organization and is not intended to be, and
should net be, used by anyone other than these specified parties. However, this report is also a
matter hf public rec-ard.

We wili be pieased te discuss the attached comments with you and, if desired, to assist yau in
implementing any of the suggestions.

We wish to thank the staff and management of CPA for their cooperation and assistance during
the course of this engagement.

Very truly yours,

J;/¢<§?€ =1 Jewfe. LL‘
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APPENDIX I

SECTION I - OTHER MATTERS

Other matters related to our observations concerning operations, compliance with laws and
regulations, and best practices involving internal control over financial reporting that we wish to
bring to your attention are as follows:

Q) Capitalization of Interest

At September 30, 2020, CPA did not capitalize interest on eligible construction in progress (CIP)
projects. Capitalizable interest for the Airport and Seaport Divisions amounted to $122,761 and
$11,253, respectively. An audit adjustment was proposed to record the amounts at September 30,
2020. In addition, interest capitalized from prior years, totaling $3,739,071, (account no. 1880-
000) for the Airport Division, has not been allocated to eligible CIP projects. CPA agreed that an
audit adjustment be recorded to depreciate capitalized interest. Management determined that
interest be capitalized over a twenty-year period. We recommend that management establish a

policy for capitalization of interest on eligible CIP projects and that such cost be appropriately
allocated. This matter was discussed in our previous letters dated March 8, 2021, December 30,
2019, January 18, 2019, June 22, 2017, September 6, 2016, June 24, 2015, May 28, 2014,
November 20, 2013, June 27, 2013, August 5, 2011, August 25, 2010, March 3, 2010, August 5,
2008, January 11, 2008, December 14, 2006, July 29, 2005, November 21, 2003, and January 10,
2003.

(2) Bond Interest Payable

CPA recorded interest on the bond payable of $38,880 in fiscal year 2010 and had not adjusted the
amount to reflect the adjusted interest payable per the audit expectation of $22,500 as of
September 30,2020, resulting in a variance of $16,380. Management did not consider the amount
material to the financial statements to warrant an audit adjustment. We recommend CPA
reconcile and adjust the bond interest payable balance.

Q) Accrued Salaries and Wages

Accrued salaries and wages were understated by $78,430. Management did not consider the
amount material to the financial statements to warrant an audit adjustment. We recommend that
unpaid salaries and wages be accrued in the period incurred.

j4j Other Income

CPA entered into an Omnibus settlement agreement with the Commonwealth Utilities Corporation
(CUC) on November 2019 to resolve various issues of disputes between them relating to utilities
and water charges as well as easement and access/right of use disputes. CPA agreed to enter into
a permanent easement of the sixty-seven water wells/waterline/sand filtration system/20 million
gallon water reservoir on CPA premises for usage and access. In consideration of the permanent
water wells easement, CUC shall offset CPA‘s water charges up to $600,000 per year for water
services provided to CPA from the well or series of wells designated by CUC as of November 1,
2019 against CUC's water well lease payments to CPA for which CPA shall not charge additional
water well lease fees for the water wells beginning November 1, 2019. The offset amount of
$600,000 shall be applied in equal installments over a 12-month period. At September 30, 2020,
CPA recorded $87,595 pertaining to the offset of its water charges against CUC's water well lease
fees for the months of November 2019 to September 2020 while CUC's confirmation noted the
offset amount to be $112,340, resulting in a variance of $24,745. Management does not consider
the amount material to the financial statements to warrant an adjustment.

_3_
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O APPENDIX l, CONTINUED

SECTION I - OTHER MATTERS, CONTINUED

j5l Payroll

Tests of non-Federal payroll determined the following:

a. Employee authorization allotment forms were not provided. The allotment form for
employee no. 08-0278 was subsequently completed by the employee on June 8, 2021.

Payroll Period Ended Employee No. Type of Allotment

03/28/20 08-0278 ASC Loan
12/07/19 01-0254 ASC Loan

b. Employees earn compensatory time-off (comp-time) in lieu of overtime pay; however,
employee signed agreements to accept comp-time in lieu of overtime pay were not provided
for the following.

Payroll Period Ended Employee No. Comp-Time Hour Earned

01/04/20 10-0361 0.50
O1/04/20 16-0326 4.25
02/15/20 01-0203 3.00
11/23/19 02-0294 11.75

We recommend employee authorization allotment forms and the compensatory time-off in lieu of
overtime pay agreements for all employees be maintained and filed. This matter was discussed in
our previous letters dated March 8, 2021, December 30, 2019, January 18, 2019, June 22, 2017,
September 6, 2016, June 24, 2015, and May 28, 2014.

j_§_) Recording Audit Adjustments

CPA did not record proposed audit adjustments from prior years in the proper period that were
concurred with by CPA management. An audit adjustment was proposed to record such
adjustments. We recommend that proposed audit adjustments be recorded in the proper period.
This matter was discussed in our previous letter dated March 8,2021.

SECTION ll - DEFINITION l

The definition of a deficiency is as follows:

A deficiency exists when the design or operation of a control does not allow management or
employees, in the normal course of performing their assigned functions, to prevent, or detect and
correct misstatements on a timely basis. A deficiency in design exists when (a) a control necessary
to meet the control objective is missing or (b) an existing control is not properly designed so that,
even if the control operates as designed, the control objective would not be met. A deficiency in
operation exists when (a) a properly designed control does not operate as designed, or (b) the
person performing the control does not possess the necessary authority or competence to
perform the control effectively.

_4_
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APPENDIX II

MANAGEMENT'S RESPONSIBILITY FOR, AND THE OBJECTIVES AND LIMITATIONS OF, INTERNAL
CONTROL OVER FINANCIAL REPORTING

The following comments concerning management's responsibility for internal control over
financial reporting and the objectives and inherent limitations of internal control over financial
reporting are adapted from auditing standards generally accepted in the United States of America.

Management's Responsibility

CPA's management is responsible for the overall accuracy of the financial statements and their
conformity with generally accepted accounting principles. In this regard, management is also
responsible for establishing and maintaining effective internal control over financial reporting.

Objectives of Internal Control over Financial Reporting

Internal control over financial reporting is a process effected by those charged with governance,
management, and other personnel and designed to provide reasonable assurance about the
achievement of the entity's objectives with regard to reliability of financial reporting, effectiveness
and efficiency of operations, and compliance with applicable laws and regulations. Internal control
over the safeguarding of assets against unauthorized acquisition, use, or disposition may include
controls related to financial reporting and operations objectives. Generally, controls that are
relevant to an audit of financial statements are those that pertain to the entity's objective of
reliable financial reporting (i.e., the preparation of reliable financial statements that are fairly
presented in conformity with generally accepted accounting principles).

Inherent Limitations of Internal Control over Financial Reporting

Because of the inherent limitations of internal control over financial reporting, including the
possibility of collusion or improper management override of controls, material misstatements due
to error or fraud may not be prevented or detected and corrected on a timely basis. Also,
projections of any evaluation of the effectiveness of the internal control over financial reporting to
future periods are subject to the risk that the controls may become inadequate because of
changes in conditions, or that the degree of compliance with the policies or procedures may
deteriorate.

_5_
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December 13, 2021

The Board of Directors
Commonwealth Ports Authority
F20. Box 501055
Saipan, MP 969504.055

Dear Members of the Board of Directors:

We have performed an audit of the financial statements of the Commonwealth Ports Authority
(“CPA”) as of and for the year ended September 30, 2020 (the "nancial statements”), in accordance
with auditing standards generally accepted in the United States of America ("generally accepted
auditing standards") and have issued our report thereon dated December 13, 2021.

We have prepared the following comments to assist you in fulfilling your obligation to oversee the
nancial reporting and disclosure process for which management of CPA is responsible.

This report is intended solely for the information and use of management, the Board of Directors,
others within the entity, federal awarding agencies, pass-through entities, and the cognizant audit
and other federal agencies and is not intended to be and should not be used by anyone other than
these specified parties.

Very truly yours,

J/‘,,1:,,;¢, J jawéc 1,4 c

cc: The Management of the Commonwealth Ports Authority
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Our Responsibility under Generally Accepted Auditing Standards, Generally Accepted
Government Auditing Standards and the Uniform Guidance

Our responsibility under (1) generally accepted auditing standards, and (2) the standards applicable
to financial audits contained in Government Auditing Standards, issued by the Comptroller General
of the United States ("generally accepted government auditing standards") (generally accepted
auditing standards and generally accepted government auditing standards are collectively referred
to herein as the ”Auditing Standards”), and (3) the audit requirements of Title 2 U.S. Code 0fFederal
Regulations Part 200, Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards (the Uniform Guidance) has been described in our engagement
letter dated February 10, 2021, a copy of which has been provided to you. As described in that letter,
the objectives of an audit conducted in accordance with the Auditing Standards and the Uniform
Guidance are to:

0 Express an opinion on whether the statements of net position, of revenues, expenses and
changes in net position and of cash flows of CPA's basic financial statements and the
accompanying supplementary information, in relation to the basic financial statements as a

whole, for the year ended September 30, 2020, are presented fairly, in all material respects,
in accordance with accounting principles generally accepted in the United States of America
("generally accepted accounting principles"), and perform specified procedures on the
required supplementary information for the year ended September 30, 2020;

Q 9 0 Express an opinion on whether the supplementary information that accompanies the financial
statements, including the schedule of expenditures of federal awards and the combining
statements of net position, of revenues, expenses and changes in net position and of cash
flows, are fairly stated, in all material respects, in relation to the financial statements as a

whole;

0 Report on CPA's internal control over financial reporting and on its compliance with certain
provisions of laws, regulations, contracts, and grant agreements and other matters for the year
ended September 30, 2020, based on an audit of financial statements performed in

accordance with generally accepted government auditing standards; and

0 Express an opinion on CPA's compliance with requirements applicable to each major program
and report on CPA's internal control over compliance in accordance with the Uniform
Guidance.

Our responsibilities under the Auditing Standards and the Uniform Guidance include forming and
expressing an opinion about whether the financial statements that have been prepared with the
oversight of management and the Board of Directors are presented fairly, in all material respects, in
conformity with generally accepted accounting principles. The audit ofthe financial statements does
not relieve management or the Board of Directors of their responsibilities.
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Our Responsibility under Generally Accepted Auditing Standards, Generally Accepted
Government Auditing Standards and the Uniform Guidance, Continued

An audit involves performing procedures to obtain audit evidence about the amounts and
disclosures in the financial statements. The procedures selected depend on ourjudgment, including
the assessment of the risks of material misstatement of the financial statements, whether caused
by fraud or error. In making those risk assessments, we considered internal control over financial
reporting relevant to CPA's preparation and fair presentation of the financial statements in order to
design audit procedures that were appropriate in the circumstances but not for the purpose of
expressing an opinion on the effectiveness of CPA's internal control over financial reporting.
Accordingly, we do not express an opinion on the effectiveness of CPA's internal control over
financial reporting. Our consideration of internal control over financial reporting was not designed
to identify all deficiencies in internal control over financial reporting that might be significant
deficiencies or material weaknesses.

We also considered CPA's internal control over compliance with requirements that could have a

direct and material effect on a major federal program in orderto determine our auditing procedures
for the purpose of expressing our opinion on compliance and to test and report on internal control
over compliance in accordance with the Uniform Guidance. Our audit does not, however, provide
a legal determination of CPA's compliance with those requirements.

n Significant Accounting Policies

CPA s significant accounting policies are set forth in note 2 to CPA s 2020 financial statements. We
are not aware of any significant changes in previously adopted accounting policies or their
application during the year ended September 30, 2020, except for the following:

During the year ended September 30, 2020, GASB issued Statement No. 95, Postponement of the
Effective Dates of Certain Authoritative Guidance, which postpones the effective dates of GASB
Statement No. 84, 89, 90, 91, 92 and 93 by one year and GASB Statement No. 87 by 18 months;
however, earlier application of the provisions addressed in GASB Statement No. 95 is encouraged
and is permitted to the extent specified in each pronouncement as originally issued. In accordance
with GASB Statement No. 95, management has elected to postpone implementation of these
statements.

In January 2017, GASB issued Statement No. 84, Fiduciary Activities. This Statement is to improve
guidance regarding the identification of fiduciary activities for accounting and financial reporting
purposes and how those activities should be reported. The requirements of this Statement will
enhance consistency and comparability by (1) establishing specific criteria for identifying activities
that should be reported as fiduciary activities and (2) clarifying whether and how business-type
activities should report their fiduciary activities. Management does not believe that this statement,
upon implementation, will have a material effect on the financial statements. In accordance with
GASB Statement No. 95, GASB Statement No. 84 will be effective for fiscal year ending September
30, 2021.
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Significant Accounting Policies, Continued

In June 2017, GASB issued Statement No. 87, Leases. The objective of this Statement is to better
meet the information needs of financial statement users by improving accounting and financial
reporting for leases by governments. This Statement increases the usefulness of governments’
financial statements by requiring recognition of certain lease assets and liabilities for leases that
previously were classified as operating leases and as inflows of resources or outflows of resources
recognized based on the payment provisions of the contract. Management believes that this
statement, upon implementation, will have a material effect on the financial statements. In

accordance with GASB Statement No. 95, GASB Statement No. 87 will be effective for fiscal year
ending September 30, 2022.

In June 2018, GASB issued Statement No. 89, Accountingfor Interest Cost Incurred Before the End of
a Construction Period. The objectives of this Statement are (1) to enhance the relevance and
comparability of information about capital assets and the cost of borrowing for a reporting period
and (2) to simplify accounting for interest cost incurred before the end of a construction period.
Management does not believe that this statement, upon implementation, will have a material effect
on the financial statements. In accordance with GASB Statement No. 95, GASB Statement No. 89
will be effective for fiscal year ending September 30,2022.

In March 2018, GASB issued Statement No. 90, Majority Equity Interests - An Amendment of GASB
Statements No. 14 and 61. The primary objectives of this Statement are to improve the consistency
and comparability of reporting a government's majority equity interest in a legally separate
organization and to improve the relevance of financial statement information for certain component
units. It defines a majority equity interest and specifies that a majority equity interest in a legally
separate organization should be reported as an investment if a government's holding of the equity
interest meets the definition of an investment. A majority equity interest that meets the definition
of an investment should be measured using the equity method, unless it is held by a special-purpose
government engaged only in fiduciary activities, a fiduciary fund, or an endowment (including
permanent and term endowments) or permanent fund. Those governments and funds should
measure the majority equity interest at fair value. Management does not believe that this
statement, upon implementation, will have a material effect on the financial statements. In
accordance with GASB Statement No. 95, GASB Statement No. 90 will be effective for fiscal year
ending September 30,2021.

In May 2019, GASB issued Statement No. 91, Conduit Debt Obligations. The primary objectives of
this Statement are to provide a single method of reporting conduit debt obligations by issuers and
eliminate diversity in practice associated with (1) commitments extended by issuers, (2)
arrangements associated with conduit debt obligations, and (3) related note disclosures. This
Statement achieves those objectives by clarifying the existing definition of a conduit debt obligation;
establishing that a conduit debt obligation is not a liability of the issuer; establishing standards for
accounting and financial reporting of additional commitments and voluntary commitments
extended by issuers and arrangements associated with conduit debt obligations; and improving
required note disclosures. Management does not believe that this statement, upon
implementation, will have a material effect on the financial statements. In accordance with GASB
Statement No. 95, GASB Statement No. 91 will be effective for fiscal year ending September 30,
2023.
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Significant Accounting Policies, Continued

ln January 2020, GASB issued statement No. 92, Omnibus 2020. The objectives of this Statement
are to enhance comparability in accounting and financial reporting and to improve the consistency
of authoritative literature by addressing practice issues that have been identified during
implementation and application of certain GASB Statements. This Statement addresses a variety of
topics and includes specific provisions about the effective date of Statement No. 87, Leases, and
Implementation Guide No. 2019-3, Leases, for interim financial reports, the terminology used to
refer to derivative instruments and the applicability of certain requirements of Statement No. 84,
Fiduciary Activities, to postemployment benefits. The requirements related to the effective date of
GASB Statement No. 87 and Implementation Guide 2019-3, reissuance recoveries and terminology
used to refer to derivative instruments are effective upon issuance. The remaining requirements of
GASB Statement No. 92 is effective for the fiscal year ending September 30, 2022.

In March 2020, GASB issued Statement No. 93, Replacement of Interbank Offered Rates. The
primary objective of this statement is to address those and other accounting and financial reporting
implications of the replacement of an IBOR. Management does not believe that this statement,
upon implementation, will have a material effect on the financial statements. ln accordance with
GASB Statement No.95, GASB Statement No.93 will be effective for fiscal year ending September
30, 2022.

In March 2020, GASB issued Statement No. 94, Public-Private and Public-Public Partnerships and
Availability Payment Arrangements. The primary objective of this statement is to improve financial
reporting by addressing issues related to public-private and public-public partnership arrangements.
This statement also provides guidance for accounting and financial reporting for availability
payment arrangements. Management does not believe that this statement, upon implementation,
will have a material effect on the financial statements. GASB Statement No. 94 will be effective for
fiscal year ending September 30, 2023.

In May 2020, GASB issued Statement No. 96, Subscription-Based Information Technology
Arrangements. This Statement provides guidance on the accounting and financial reporting for
subscription-based information technology arrangements (SBlTAs) for government end users
(governments). This Statement (1) defines a SBITA; (2) establishes that a SBlTA results in a right-to-
use subscription asset - an intangible asset - and a corresponding subscription liability; (3) provides
the capitalization criteria for outlays other than subscription payments, including implementation
costs of a SBITA; and (4) requires note disclosures regarding a SBlTA. Management does not believe
that this statement, upon implementation, will have a material effect on the financial statements.
GASB Statement No. 96 will be effective for fiscal year ending September 30, 2023.
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Significant Accounting Policies, Continued

ln June 2020, GASB issued Statement No. 97, Certain Component Unit Criteria, and Accounting and
Financial Reporting for Internal Revenue Code Section 457 Deferred Compensation Plans - an
amendment of GASB Statements No. 14 and No. 84, and a supersession of GASB Statement No. 32.
The primary objectives of this Statement are to (1) increase consistency and comparability related
to the reporting of fiduciary component units in circumstances in which a potential component unit
does not have a governing board and the primary government performs the duties that a governing
board typically would perform; (2) mitigate costs associated with the reporting of certain defined
contribution pension plans, defined contribution other postemployment benefit (OPEB) plans, and
employee benefit plans other than pension plans or OPEB plans (other employee benefit plans) as

fiduciary component units in fiduciary fund financial statements; and (3) enhance the relevance,
consistency, and comparability of the accounting and financial reporting for Internal Revenue Code
(IRC) Section 457 deferred compensation plans (Section 457 plans) that meet the definition of a

pension plan and for benefits provided through those plans. Management does not believe that
this statement, upon implementation, will have a material effect on the financial statements. GASB
Statement No. 97 will be effective for fiscal year ending September 30, 2022.

We have evaluated the significant qualitative aspects of CPA's accounting practices, including
accounting policies, accounting estimates and financial statement disclosures and concluded that
the policies are appropriate, adequately disclosed, and consistently applied by management.

Accounting Estimates

Accounting estimates are an integral part of the financial statements prepared by management and
are based on management's current judgments. Those judgments are ordinarily based on
knowledge and experience about past and current events and on assumptions about future events.
During the year ended September 30, 2020, we are not aware of any significant changes in
accounting estimates or in management's judgments relating to such estimates.

Uncorrected Misstatements

Our audit of the financial statements was designed to obtain reasonable, rather than absolute,
assurance about whether the financial statements are free of material misstatement, whether
caused by error orfraud. We have included in this letter, as an attachment to Appendix B, a summary
of uncorrected misstatements that we presented to management during the current audit
engagement that were determined by management to be immaterial, both individually and in the
aggregate, to the financial statements taken as a whole.

Corrected Misstatements

Misstatements were brought to the attention of management as a result of our audit procedures
and were corrected by management during the current period. We have attached to this letter, as

Appendix A, a summary of misstatements corrected by management.
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Other Information in the Annual Report of CPA

When audited financial statements are included in documents containing other information such as

Annual Reports, we will read such other information and consider whether it, or the manner of its
presentation, is materially inconsistent with the information, or the manner of its presentation, in
the financial statements audited by us. ln the event that CPA issues an Annual Report or other
documentation that includes the audited financial statements, we will be required to read the other
information in CPA's 2020 Annual Report and will inquire as to the methods of measurement and
presentation of such information. If we note a material inconsistency or if we obtain any knowledge
of a material misstatement of fact in the other information, we will discuss this matter with
management.

Disagreements with Management

We have not had any disagreements with management related to matters that are material to CPA's
2020 financial statements.

Our Views about Significant Matters That Were the Subject of Consultation with Other
Accountants

We are not aware of any consultations that management may have had with other accountants
about auditing and accounting matters during 2020.

Significant Findings or Issues Discussed, or Subject of Correspondence, with Management Prior to
Our Engagement or Retention

Throughout the year, routine discussions were held, or were the subject of correspondence, with
management regarding the application of accounting principles or auditing standards in connection
with transactions that have occurred, transactions that are contemplated, or reassessment of
current circumstances. In our judgment, such discussions or correspondence were not held in
connection with our retention as auditors.

Other Significant Findings or Issues Arising From the Audit Discussed, or Subject of
Correspondence, with Management

Throughout the year, routine discussions were held, or were the subject of correspondence, with
management. ln our judgment, such discussions or correspondence did not involve significant
findings or issues requiring communication to the Board of Directors.

Significant Difficulties Encountered in Performing the Audit

ln our judgment, we received the full cooperation of CPA's management and staff and had
unrestricted access to CPA's senior management in the performance of our audit.

IManagement s Representations

We have made specific inquiries of CPA's management about the representations embodied in the
financial statements. In addition, we have requested that management provide to us the written
representations CPA is required to provide to its independent auditors under generally accepted
auditing standards. We have attached to this letter, as Appendix B, a copy of the representation
letter we obtained from management.
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Modification to our Opinion

Management has not adopted Governmental Accounting Standards Board (GASB) Statement No.
68, Accounting and Financial Reporting for Pensions, which was effective October 1, 2014. As
discussed in note 2 to the financial statements, CPA has not recorded pension expense and related
net pension asset or liability, deferred inflows of resources and deferred outflows of resources as
of and for the years ended September 30, 2020 and 2019. GASB Statement No. 68 requires an
employer to recognize its proportionate share of the collective pension expense, as well as the net
pension asset or liability, deferred outflows of resources and deferred inflows of resources. The
amount by which this departure would affect the assets and deferred outflows of resources,
liabilities and deferred inflows of resources, net position and expenses of CPA has not been
determined.

Emphasis-of-Matter Paragraphs

COVID-19

Economic uncertainties as a result of the COVID-19 coronavirus pandemic may negatively impact
CPA's future financial results as described in note 12 to the financial statements.

Restatement

As discussed in note 13 to the financial statements, management has determined that expenditures
incurred in prior years were not appropriately recorded and has restated contractors payable, net
position at beginning of year, contractual services and typhoon-related damages.

Our opinion is not modified with respect to these matters.

Control-Related Matters

We have issued a separate report to you, also dated December 13, 2021, containing certain matters
involving CPA's internal control over financial reporting that we consider to be material weaknesses
or significant deficiencies under standards established by the American Institute of Certified Public
Accountants, and on its compliance with certain provisions of laws, regulations, contracts, and grant
agreements and other matters. Although we have included management's written response to our
comments in that report, such responses have not been subjected to the auditing procedures
applied in our audit of the financial statements and, accordingly, we do not express an opinion or
provide any form of assurance on the appropriateness of the responses or the effectiveness of any
corrective actions described therein.

We have also communicated to management, in a separate letter dated December 13, 2021, other
matters that we identified during our audit.

******
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December 13, 2021

Deloitte 81 Touche LLC

Certied Public Accountants
P.O. Box 500388
Saipan, MP 96950-G308

Gentlemen:

APPENDIX B
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We are providing this letter in connection with your audits of the financial statements of the
Commonwealth Ports Authority ("CPA"), a comoonent unit of the Commonwealth of the Northern
Mariana islands {CNMl), as of and for the years ended September 30, 2020 and 2019 for the purpose
of expressing an opinion as to whether the basic financial statements present fairly, in all material
respects, the financial position, changes in net position, and cash flows, as applicable, of (IPA in
accordance with accounting principles generally accepted in the United States of America {GAAP}.

We confirm that we are responsible for the following:

a. The preparation and fair presentation in the basic financial statements of financial position,
changes in net position and cash flows, in accordance with GAAP.

b. The design, implementation, and maintenance ofinternal control:

v Relevant to the preparation and fair presentation of financial statements that are free
from material misstatement, whether due to fraud or error.

v To prevent and detect fraud.

c. The review and approval of the financial statements and related notes, and we acknowledge
your role in the preparation of this information. Specifically, we acknowledge that your role in
the preparation of the financial statements was a matter of convenience rather than one of
necessity. We have reviewed the financial statement preparation assistance provided by you
and acknowledge that the financial statements are prepared in accordance with GAAP. Our
review was based on the use of the financial statement disclosure checklist for stand-alone
business-type activities obtained from the Government Finance Officers Association.
Additionally, we agree with the adjusting entries included in Appendix A.

Certain representations in this letter are described as being limited to matters that are material.
Items are considered material, regardless of size, if they involve an omission or misstatement of
accounting information that, in light of surrounding circumstances, makes it probable that the
judgment of a reasonable person relying on the information would be changed or influenced by the
omission or misstatement.

We confirm, to the best of our knowledge and belief, the following representations made to you
during your audits.
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1.

2.

3.

s.

Except as discussed in the "Basis for Qualified Opinion" paragraph described in your
Independent Auditors’ Report, the basic financial statements referred to above are fairly
presented in accordance with GAAP. in addition:

a. Net position components (net investment in capital assets, restricted, and unrestricted)
are properly classified and, if applicable, approved.

b. Deposits and investment securities are properly classified in the category of custodial
credit risk.

c. tlapital assets. including infrastructure assets, are properly capitalized, reported, and, it
applicable, depreciated.

d. Required supplementary information is measured and presented within prescribed
guidelines.

e. Applicable laws and regulations are followed in adopting. approving, and amending
budgets.

f. CPA's policy regarding whether to first apply restricted or unrestricted resources when
an expense is incurred for purposes for which both restricted and unrestricted net
position is available is appropriately disclosed and the related net position is properly
recognized under the policy.

6 g. The financial statements properly classify all funds and activities, including special and
extraordinary items.

h. lnteriund, internal, and intra-entity activity and balances have been appropriately
classified and reported.

CPA has provided to you all relevant information and access as agreed in the terms of the audit
engagement letter.

CPA has made available to you:

a. All minutes of the meetings of the Board of Directors or summaries of actions of recent
meetings for which minutes have not yet been prepared.

b. All financial records and related data for all financial transactions of CPA. The records,
books, and accounts, as provided to you, record the financial and fiscal operations of CPA
and provide the audit trail to be used in a review of accountability. information presented
in financial reports is supported by the books and records from which the financial

n‘ statements have been prepared.xii
. Contracts and grant agreements {including amendments, if any) and any otherY s

..\cv\ correspondence that has taken place with federal agencies.

There has been no:

a. Action taken by CPA management that contravenes the provisions of federal laws and
CNMI laws and regulations, or of contracts and grants applicable to CPA, except as
disclosed in the Schedule of Findings and Questioned Costs section of the independent
Auditors’ Reports on internal Control and on Compliance.
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b. Communications with other regulatory agencies concerning noncompliance with or
deficiencies in financial reporting practices or other matters that could have a material
effect on the financial statements.

5. We believe the effects of any uncorrected financial statement misstatements aggregated by
you during the current audit engagement and pertaining to the latest period presented are
immaterial, both individually and in the aggregate, to the financial statements taken as a
whole. A summary of such uncorrected misstatements has been attached as Appendix 8.

6. CPA has not performed a formal risk assessment, including the assessment of the risk that the
financial statements may be materially misstated as a result of fraud. However, management
has made available to you their understanding about the risks of fraud in CPA and do not
believe that the financial statements are materially misstated as a result of fraud.

'7. We have no knowledge of any fraud or suspected fraud affecting CPA involving:

a. Management.

b. Employees who have significant roles in CPA’s internal control.

c. Others, where the fraud could have a material effect on the financial statements.

8. We have no knowledge of any allegations of fraud or suspected fraud affecting CPA‘s financialM statements communicated by employees, former employees, analysts, regulators, or others.

9 . Except for instances of noncompliance with grant contract provisions, laws and regulations
included in the Schedule of Findings and Questioned Costs section of your Independent
Auditors’ Reports on Internal Control and on Compliance related to federal awards and as
discussed in note 10 to the financial statements, there are no unasserted claims or
assessments that we are aware of or that legal counsel has advised us are probable of assertion
and must be disclosed in accordance with Governmental Accounting Standards Board (GAS8)
Codication of Governmental Accounting and Financial Reporting Standards ("GASB
Codification") Section C50, Claims and Judgments.

10. The methods, significant assumptions, and the data used by us in making the accounting
estimates and the related disclosures are appropriate to achieve recognition, measurement,
or disclosure that is in accordance with GAAP.

11. We are responsible for the preparation of the Schedule of Expenditures of Federal Awards in
accordance with the requirements ofTitle 2 U.S. Code offederol Regulations Part 200, Uruform
Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards
("OMB Uniform Guidance"). We are responsible for understanding and complying with the
compliance requirements related to the preparation of the SEFA. We have identified and
disclosed all of CPA’s government programs and related activities subject to the OMB Uniform
Guidance compliance audit and have included expenditures made during the period being
audited for all awards provided by federal agencies or passsthrough entities in the form of
grants, federal cost-reimbursement contracts, loans, loan guarantees, property (including
donated surplus property), cooperative agreements, interest subsidies, insurance, food
commodities, direct appropriations, and other direct assistance. in addition, we have
accurately completed the appropriate sections of the data collection form.
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12. We are responsible for compliance with local and federal laws, rules, and regulations, including
compliance with the requirements of OMB Uniform Guidance and the provisions of grants and
contracts relating to EPA's operations. We are responsible for understanding and complying
with the requirements of the federal statutes and regulations, and the terms and conditions
of federal awards related to each of CPA‘s federal programs. We are responsible for
establishing and maintaining the components of internal control relating to our activities in
order to achieve the obiectives of providing reliable financial reports, effective and efficient
operations, and compliance with laws and regulations. We are responsible for maintaining
accounting and administrative control over revenues, obligations, expenditures, assets, and
liabilities.

13. We have informed you of all investigations or legal proceedings that have been initiated during
the year ended September 30, 2020 or are in process as of September 39, 2020.

14. We are responsible for all nonaudit services performed by you during the year ended
September 30, 2020 and through December 13, 2021.

15. We are responsible for establishing and maintaining, and have established and maintained,
effective internal control over compliance for federal programs that provides reasonable
assurance that we are managing federal awards in compliance with federal statutes,
regulations, and the terms and conditions of the federal awards that could have a material
effect on its federal programs, except as disclosed in the Schedule of Findings and Questioned
Costs.

Q > 15. We have disclosed to you all deficiencies in the design or operation of internal control over
financial reporting identified as part of our evaluation, including separately disclosing to you
all such deficiencies that are significant deficiencies or material weaknesses in internal control
over financial reporting.

17. No events have occurred subsequent to September 30, 2020, that require consideration as
adjustments to or disclosures in the schedule of federal awards and related notes or that
existed at the end of the reporting period that affect noncompliance during the reporting
period.

18. We have disclosed all known noncompliance with direct and material compliance
requirements occurring subsequent to September 30, 2020.

19. Other than those described in the Schedule of Findings and Questioned Costs, no changes in
internal control over compliance or other factors that might significantly affect internal control
over financial reporting, including any corrective actions taken by CPA with regard to
significant deficiencies and material weaknesses in internal control over compliance, have
occurred subsequent to September 30, 2020.

20. Federal awards expenditures have been charged in accordance with applicable cost principles,
except as disclosed in the Schedule of Findings and Questioned Costs.

21. The Reporting Package submitted to the Federal Audit Clearinghouse (PAC) as defined by the
OMB Uniform Guidance section 2CFR2Ci0.S12(3)(c} does not contain protected personally
identifiable information.

22. We have disclosed all contracts or other agreements with service organizations.

23. We have disclosed to you all communications from service organizations relating to
noncompliance with the requirements of federal statutes, regulations, and terms and
conditions of federal awards at those organizations.
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24. We have:

AFPENDIX B, CONUNUED

a. identified and disclosed to you the requirements of federal statutes, regulations, and the
terms and conditions of federal awards that are considered to have a direct and material
effect on each major program under audit.

b. Compiled, in all material respects, with the direct and material compliance requirements
identified above in connection with federal award, except as disclosed in the Schedule of
Findings and Questioned Costs section of the independent Auditors’ Reports on Internal
Control and on Compliance.

c. identified and disclosed interpretations of any compliance requirements that have
varying interpretations.

d. Made availabie all federal awards (including amendments, if any) and any other
correspondence relevant to federal programs and related activities that have taken place
with federal agencies or pass-through entities. Management has made available all
documentation related to compliance with the direct and material compliance
requirements, including information related to federal program financial reports and
claims for advances and reimbursements. Federal financial reports and claims for
advances and reimbursements are supported by the books and records from which the
financial statements have been prepared and are prepared on a basis consistent with
that presented in the Schedule of Expenditures of Federal Awards. The copies of federal
program financial reports provided are true copies of the reports submitted, or
electronicallv transmitted, to the federal agency or passthrough entity, as applicable.

e. identified and disclosed all amounts questioned and all known noncompliance with the
direct and material compliance requirements of federal awards, including the results of
other audits, program reviews, or any communications from federal awarding agencies
and pass-through entities concerning possible noncompliance related to the objectives
of the audit.

f. identified previous financial audits, attestation engagements, performance audits, or
other studies related to the objectives of the audit and the corrective actions taken to
address significant findings and recommendations, including the status of follow-up on
prior audit findings (and information about all management decisions) by federal
awarding agencies and pass-th rough entities.

g. Provided to you our views on the reported findings, conclusions, and recommendations
for your report.

25. We acknowledge and understand our responsibility for the presentation of the Schedule of
Expenditures of Federal Awards lSEFA} in accordance with §2O£l.510ib) of the Uniform
Guidance.

26. We believe the SEFA, including its form and content, is fairly presented in accordance with
§200.S10(b} of the Uniform Guidance.

27. We are responsible for followup on all prior-vear(s) findings. We have prepared a summary
schedule of prionvear findings by federal awarding agency and pass-through entity, including
all management decisions, to report the status of our efforts in implementation of the prior-
year's corrective action plan. The summary schedule of prior audit findings includes all findings
required to be included in accordance with OMB Uniform Guidance.
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28. We are responsible for taking corrective action on audit findings and have developed a
corrective action plan that meets the requirements of OMB Uniform Guidance. We have
included in the corrective action plan for current-year ndings the name of the person in our
organization responsible for implementation of the actions, the best actions to be taken, and
the estimate of a completion date. We have taken timely and appropriate steps to remedy
fraud, illegal acts, violations of provisions of contracts or grant agreements, or abuse that you
report.

29. Management has identified and disclosed to you all laws and regulations that have a direct
and material effect on the determination of financial statement amounts.

3D. No subsequent events that provide additional evidence with respect to conditions that existed
at the end of the reporting period that affect noncompliance during the reporting period have
occurred subsequent to September 30, 2020.

31. No instances of noncompliance with direct and material compliance requirements have
occurred subsequent to September 39, 2020.

32. CPA has charged costs to federal awards in accordance with applicable cost principles, except
as disclosed in the Schedule of Findings and Questioned Costs.

33. CPA has made available to you all financial records and related data for all financial
transactions of CPA. The records, books, and accounts, as provided to you, record the financial
and fiscal operations of all funds administereclby CPA and provide the audit trail to be used in
a review of accountability. information in federal financial reports and claims for advances and
reimbursements is supported by the books and records from which the financial statements
have been prepared, except as disclosed in the Schedule of Findings and Questioned Costs.

34. CPA has obligated, expended, received, and used public funds in accordance with the purpose
for which such funds have been appropriated or otherwise authorized by local, state, or federal
law. Such obligation, expenditure, receipt, or use of public funds was in accordance with any
limitations, conditions, or mandatory directions imposed by local, state, or federal law {,
except for {insert oppropriate descriptionll.

35. Money or similar assets handled by CPA on behalf of the local and Federal Government have
been properly and legally administered, and the accounting and record keeping related
thereto is proper, accurate, and in accordance with law, except as disclosed in the Schedule oi
Findings and Questioned Costs.

Except where otherwise stated below, immaterial matters less than $55,890 collectively are not
considered to be exceptions that require disclosure for the purpose of the following
representations. This amount is not necessarily indicative of amounts that would require adjustment
to, or disclosure in, the basic financial statements.

36. Except as listed in Appendix B, there are no transactions that have not been properly recorded
and reflected in the financial statements.

37. CPA has no plans or intentions that may affect the carrying value or classification of assets and
liabilities.

38. Regarding related parties:

a. We have disclosed to you the identity of CPA's related parties and all the related~party
relationships and transactions of which we are aware.
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h. To the extent applicable, related parties and ail the related-party relationships and
transactions, including sales, purchases, loans, transfers, leasing arrangements, and
guarantees (written or oral} have been appropriately identified, properly accounted for,
and disclosed in the financial statements, as follows:

I

I

O

Total related party transactions ior the years ended September 38, 2020 and 2019,
and the related receivable and payable balances, are as follows:

_- 2020 A

Revenues Due to
and Capital unearned Rotated

Qontributions Exgensgs Revenues Parties

Commonwealth Utilities Corporation S 87,595 5 2113 911 S S 2_34J1s
cnut: Eovernment r 17§ Z155 ........._m 2.525360

5 =._..§-Lég 5 A-.3l.:9_=§éZ 5 5*-*“‘*‘*""’“.-‘Q 5 ‘la.-§._.._i9»§11

2019
Revenues Due to

and Cap-ital unearned Related
Cgntritmtions Expenses Regnues Parties

Commonwealth Utilities Corporation S 391,909 S 4,534t9Dd S 3 642 892 $ L508.56'5
CNMl Government 195,000 173,813 < 2358.003
Commonwealth Development
Authority S46 579 S§ §2§ < -

s 1.ts3.sss s smile; s Wm s 3.5511562

Interest expense on the note payable to CDA for the years ended September 30,
21320 and 2019 amounted to $~O- and $55,526, respectively.

On June 30, 2008, CPA and the Commonwealth Utilities Corporation (CUCi entered
into an amended and superseding MOA for the repayment of wharfage fees due to
CPA amounting to $3,385,131 with interest at 6.25%. In accordance with the MBA,
CPA has the right to offset utility charges at the Port of Saipan and other ancillary
accounts against the receivable from CUC beginning July 1, 2608. Total utility
charges offset during the years ended September Si), 2920 and 2019 amounted to
$87,595 and $~0-, respectively. In addition, during the years ended September 30,
2020 and 2019, CPA recorded lease receivables from CUC for the rental of water
wells situated on CPA property. in lune 2018, CPA and CUC agreed to offset CPA‘s
electric utility charges for the Airport Division against receivables from CUC for the
Seaport Division of $4,533,989 comprising of wharfage fees of $3,385,131 and
interest on wharfage fees of $1,148,778 through lune 30, 2018, which resulted in
a recovery of the Seaport Division of $3,434,497, net of accrued interest.

On November 1, 2019, CPA entered into an omnibus agreement with CUC which
gave CUC a permanent easement over water wells, water lines, sand filtration, a 20
million gallon tank, and power poles and transmission lines to power the water
wells, located on CPA property. CUC is responsible for maintenance of the
permanent easement and for maintaining a continuous water supply to CPA. CUC
will not charge CPA for water up to $600,000 annually on an indefinite basis
beginning November 1, 2019 and CPA will recognize revenue up to this amount
annually as water expense is incurred. Permanent easement rights granted for the
water wells resulted in revenues of $3,642,992 in fiscal year 2020.
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- CPA recorded contributions of 543- and $195,006 from the Cl‘~lMl government
during the years ended September 36, 2020 and 2019, respectively. The amount
due to the CNMi government relates to the 1% Public Auditor fee of $2,525,760
and $2,350,003 at September 30, 2020 and 2019, respectively.

39. CPA has not performed a determination whether a capital asset has been impaired in
accordance with GASB Codification of Government Accounting and Financial Reporting
Standards Section 1460.181 - 1400.261, Impairment ofCopr’toiAssets. However, CPA believes
that the magnitude of the decline in service utility, if any, is not significant.

40. We have appropriately identified and properly recorded and disciosed in the nancial
statements all interfund transactions, including repayment terms.

41. Arrangements with financial institutions involving compensating balances or other
arrangements involving restrictions on cash balances, line of credit, or similar arrangements
have been properly disclosed in the financial statements.

112. in preparing the financial statements in accordance with GAAP, management uses estimates.
All estimates have been disclosed in the financial statements for which known information
available prior to the issuance of the nancial statements indicates that both of the following
criteria are met:

3.

b.

it is reasonably possible that the estimate of the effect on the financial statements of a
condition, situation, or set of circumstances that existed at the date of the financial
statements will change in the near term due to one or more future confirming events.

The effect of the change would be material to the financial statements.

43. There are no:

3,

b.

c.

cl.

instances of identified or suspected noncompliance with laws, regulations, or provisions
of contracts or grant agreements whose effects should be considered when preparing
the financial statements, or other instances that warrant the attention of those charged
with governance, except as disclosed in the Schedule of Findings and Questioned Costs
section of the independent Auditors’ Reports on internal Control and on Compliance.

Known actual or possible litigation and claims whose effects should be considered when
preparing the financial statements and that have not been disclosed to you and
accounted for and disclosed in accordance with GAAP.

Known actual or likely instances of abuse that have occurred that couid be quantitatively
or qualitatively material to the financial statements.

Other liabilities or gain or loss contingencies that are required to be accrued or disclosed
by GASB Codification Section CSO, Claims ondiodgments, except as disclosed in note 10
to the financial statements as follows:

v CPA participates in a number of federally assisted grant programs funded by the
United States Government. These programs are subject to financial and
compliance audits to ascertain if Federal laws and guidelines have been followed.
Cumulative questioned costs of $24,763 have been set forth in CPA’s Single Audit
Report for the year ended September 30, 2020. The ultimate disposition of these
questioned costs can be determined only by final action of the respective grantor
agencies. Therefore, no provision for any liability that may result upon resolution
of this matter has been made in the financial statements.
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v in accordance with 14 CPR Part 158.67{c}, at least annually during the period the
PFC is collected, held or used, each pubiic agency shali provide for an audit of its
PFC account. Cumulative questioned costs of $864,569 have been set forth in CPA’s
PFC report for the year ended September 30, 2026. The ultimate disposition of
these questioned costs can be determined only by final action of the Federal
Aviation Administration (FM); therefore, no provision for any liability that may
resuit from this matter has been made in the financial statements.

v CPA is involved in certain legal actions and claims that arise in the ordinary course
of business. However, the ultimate outcome of the claims and lawsuits are
unknown at the present time and management does not expect to suffer material
recourse due to the merits of the claims. Accordingly, no provision for any liability
that might result has been made in the accompanying financial statements.
Management believes that, as a result of its legal defenses and insurance
arrangements, none of these matters will have a material adverse effect on CPA’s
financial position, change in net position or cash flows.

44. No evidence of fraud, possible irregularities, or dishonesty in fiscal operations of programs
administered by CPA has been discovered.

45. No events have occurred subsequent to September 30, 2020, that require consideration as
adjustments to or disclosures in the Schedule of Expenditures of Federal Awards and related
notes or that existed at the end of the reporting period that affect noncompliance during the
reporting period.-

46. CPA has satisfactory titie to all owned assets, and there are no liens or encumbrances on such
assets, nor has any asset been pledged as collateral, except as disclosed in note 7 to the
financial statements,

47. CPA has complied with all aspects of contractual agreements that may affect the financial
statements, except as disclosed in the Schedule of Findings and Questioned Costs section of
the independent Auditors’ Reports on internal Control and on Compliance.

48. No department of (IPA has reported a material instance of noncompliance to us.

49. No events have occurred after September 30, 2020, but before December 13, 2021, the date
the financial statements were available to be issued, that require consideration as adjustments
to, or disclosures in, the financial statements.

50. Regarding required supplementary information:

a.

ls.

C.

We confirm that we are responsible for the required supplementary information.

The required supplementary information is measured and presented in accordance with
GASB.

The methods of measurement and presentation of the supplementary information have
not changed from those used in the prior period.

51. Regarding supplementary information:

8. We are responsible for the preparation and fair presentation of the supplementary
information in relation to the basic financial statements taken as a whole.
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b. We believe the supplementary information, including its form and content, is fairly
presented in relation to the basic financial statements taken as a whole.

c. The methods of measurement and presentation of the supplementary information have
not changed from those used in the prior period.

52. Receivables recorded in the financial statements represent valid claims against debtors for
sales or other charges arising on or before September 30, 2020 and have been appropriately
reduced to their estimated net realizable value.

53. CPA has pledged future gross revenues to repay $20,050,000 and $33,775,000 in 1998 Senior
Series A and $7,225,000 of 2005 Senior Series A taxexempt special revenue bonds. Proceeds
from the bonds provided financing for capital assets. The bonds are payable from pledged
gross revenues. The bonds are payable through fiscal years 2028, 2028 and 2031, respectively.
The total principal and interest payable for the remainder of the life of these bonds are
$36,713,462 and $41,509,167 at September 30, 2020 and 2019, respectively. Pledged gross
revenues received during the years ended September 30, 2020 and 2019 were $24,703,467
and S42,1¢i3,268, respectively, of which $16,246,477 in 2019 pertains to insurance proceeds.
Debt service payments during the years ended September 30, 2020 and 2019 amounted to
$4,455,328 and $4,533,804 representing 18% and 11%, respectively, of pledged gross
l'8VEl'iUES.

The bond indentures contain several restrictive covenants, including restrictions on the use of
bond proceeds. Management of CPA is of the opinion that CPA was in compliance with all
significant covenants as of September 30, 2020. Section 6.11 of the Airport and Seaport Bond
indenture Agreements {lndc-nture) states that CPA shall impose, levy, enforce and collect such
docitage, entry and wharfage fees, tariffs, lease rentals, licensing fees and other fees and
charges in an aggregate amount with respect to each fiscal year to produce gross revenues of
125% of debt service requirements.

Management of CPA has determined that gross revenues consist of total operating revenues,
other grant revenue and contributions, interest income and PFCs to meet the indenture
requirements. For fiscal years 2020 and 2019, management of CPA determined that 100% of
PFCs are considered as gross revenues for these purposes.

S4. Tax-exempt bonds issued have retained their tax—exempt status.

SS. in June 2012, GASB issued Statement No. 68, Accounting and Financial Reporting for Pensions
which revised and established new financial reporting requirements for most governments
that provide their employees with pension benefits through plans that are administered
through trusts. Management has determined that the CNMI is legally responsible for making
contributions to NMlSF as a non-employer entity and that net pension obligations are
allocated in total to the CNMI. Management acknowledges the requirement to recognize
revenue in an amount equal to the non~employer contributing entities’ lCNl\/ll) total
proportionate share of the collective pension expense that is associated with CPA. CPA has
not recorded related revenues and pension expense for the years ended September 30, 2020
and 2019 as amounts were not available.

56. During the year ended September 30, 2020, GASB issued Statement No. 95, Postponement of
the Eective Dotes of Certain Authoritative Guidance, which postpones the effective dates of
GASB Statement No. 84, 89, 90, 91, 92 and 93 by one year and GASB Statement No. 87 by 18
months; however, earlier application of the provisions addressed in GASB Statement No. 95 is
encouraged and is permitted to the extent specified in each pronouncement as originally
issued. in accordance with GASB Statement No. 95, management has elected to postpone
implementation of these statements.
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in January 2017, GASB issued Statement No. 84, Fiduciary Activities. This Statement is to
improve guidance regarding the identification of fiduciary activities for accounting and
financial reporting purposes and how those activities should be reported. The requirements
of this Statement will enhance consistency and comparability by (1) establishing specific
criteria for identifying activities that should be reported as fiduciary activities and (2) clarifying
whether and how business-type activities should report their fiduciary activities. Management
does not believe that this statement, upon impiementatlon, will have a material effect on the
financial statements. in accordance with GASB Statement No. 95, GASB Statement No. 84 will
be effective for fiscal year ending September 30, 2021.

in June 2017, GASB issued Statement No. 87, Lenses. The objective of this Statement is to
better meet the information needs of financial statement users by improving accounting and
financial reporting for ieases by governments. This Statement increases the usefulness of
governments’ financial statements by requiring recognition of certain lease assets and
liabilities for leases that previously were classified as operating leases and as inflows of
resources or outflows of resources recognized based on the payment provisions of the
contract. Management believes that this statement, upon implementation, will have a
material effect on the financial statements. in accordance with GASB Statement No. 95, GASB
Statement No. 8? will be effective forfiscal year ending September 30, 2022.

in June 2818, GASB issued Statement No. 89, Accounting for Interest Cost incurred Before the
End ofo Construction Period. The objectives of this Statement are (1) to enhance the relevance
and comparability of information about capital assets and the cost of borrowing for a reporting
period and (2) to simplify accounting for interest cost incurred before thegend of a construction
period. Management does not believe that this statement, upon implementation, will have a
material effect on the financial statements. in accordance with GASB Statement No. 95, GASB
Statement No. 89 will be effective for fiscal year ending September 30, 2022.

in March 2018, GAS8 issued Statement No. S0, Majority Equity Interests - An Amendment of
GAS8 Statements No. 14 ono‘ 61. The primary objectives of this Statement are to improve the
consistency and comparability of reporting a government’s majority equity interest in a legally
separate organization and to improve the relevance of financial statement information for
certain component units. It defines a majority equity interest and specifies that a majority
equity interest in a legally separate organization should be reported as an investment if a
government's holding of the equity interest meets the definition of an investment. A majority
equity interest that meets the definition of an investment should be measured using the equity
method, unless it is held by a special-purpose government engaged only in fiduciary activities,
a fiduciary fund, or an endowment {including permanent and term endowments) or
permanent fund. Those governments and funds should measure the majority equity interest
at fair value. Management does not believe that this statement, upon implementation, will
have a material effect on the financial statements. in accordance with GASB Statement No.
95, GASB Statement No. 90 will be effective for fiscal year ending September 30, 2021.

in May 2019, GASB issued Statement No. 91, Conduit Debt Obligations. The primary objectives
of this Statement are to provide a single method of reporting conduit debt obligations by
issuers and eliminate diversity in practice associated with (1) commitments extended by
issuers, (2) arrangements associated with conduit debt obligations, and (3) related note
disclosures. This Statement achieves those objectives by clarifying the existing definition of a
conduit debt obligation; establishing that a conduit debt obligation is not a liability of the
issuer; establishing standards for accounting and financial reporting of additional
commitments and voluntary commitments extended by issuers and arrangements associated
with conduit debt obligations; and improving required note disclosures. Management does
not believe that this statement, upon implementation, will have a material effect on the
financial statements. in accordance with GASB Statement No. 95, GASB Statement No. 91 will
be effective for fiscai year ending September 30, 2023
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in lanuary 2820, GASB issued statement No. 92, Omnibus 2020. The objectives of this
Statement are to enhance comparability in accounting and financial reporting and to improve
the consistency of authoritative literature by addressing practice issues that have been
identified during implementation and application of certain GASB Statements. This Statement
addresses a variety of topics and includes specific provisions about the effective date of
Statement No. 87, Lenses, and Implementation Guide No. 2019-3, Leases, for interim financial
reports, the terminology used to refer to derivative instruments and the applicability of certain
requirements of Statement No. 84, Fiduciary Activities, to posternployment benefits. The
requirements related to the effective date of GASB Statement No. 87 and implementation
Guide 2019-3, reissuance recoveries and terminology used to refer to derivative instruments
are effective upon issuance. The remaining requirements of GAS8 Statement No. 92 is
effective for the fiscal year ending September 30, 2022,

in March 2020, GASB issued Statement No. 93, Repfocernent of Interbank Offered Rates. The
primary objective of this statement is to address those and other accounting and financial
reporting implications of the replacement of an IBOR. Management does not believe that this
statement, upon implementation, will have a material effect on the financial statements. in
accordance with GASB Statement No. 95, GASB Statement No. 93 will be effective for scal
year ending September 30, 2022.

ln March 2020, GASB issued Statement No. 94, Public-Private and Public-Public Partnerships
ondAvoiIobih'ty Poymenmrrangements. The primary objective of this statement is to improve
financial reporting by addressing issues related to publioprivate and public-public partnership
arrangements. This statement also provides guidance for accounting and financial reporting
for availability payment arrangements. Management does not believe that this statement,
upon implementation, will have a material effect on the financial statements. GASB Statement
No. 94 will be effective for fiscal year ending September 3O, 2023.

in May 2020, GASB issued Statement No. 96, Subscription-Based information Technology
Arrangements. This Statement provides guidance on the accounting and financial reporting
for subscription-based information technology arrangements (SBiTAs) for government end
users (governments). This Statement (1) defines a SBITA; (2) establishes that a SBITA results
in a right~to-use subscription asset ~ an intangible asset - and a corresponding subscription
liability; (3) provides the capitalization criteria for outlays other than subscription payments,
including implementation costs of a SBITA; and (4) requires note disclosures regarding a SBlTA.
Management does not believe that this statement, upon implementation, will have a material
effect on the financial statements. GASB Statement No. 96 will be effective for fiscal year
ending September 30, 2023.

in June 2020, GASB issued Statement No. 97, Certain Component Unit Criteria, and Accounting
and Finoncioi Reporting for Internal Revenue Code Section 457 Deferred Compensation Plans -
on amendment of GASB Statements No. 14 and No. 84, and 0 supersession of GASB Statement
No. 32. The primary objectives of this Statement are to (1) increase consistency and
comparability related to the reporting of fiduciary component units in circumstances in which
a potential component unit does not have a governing board and the primary government
performs the duties that a governing board typically would perform; (2) mitigate costs
associated with the reporting of certain defined contribution pension plans, defined
contribution other postemployrnent benefit (OPEB) plans, and employee benefit plans other
than pension plans or DPEB plans (other employee benefit plans) as fiduciary component units
in fiduciary fund financial statements; and (3) enhance the relevance, consistency, and
comparability of the accounting and financial reporting for Internal Revenue Code (lRC)
Section 457 deferred compensation plans (Section 457 plans) that meet the definition of a
pension plan and for benefits provided through those plans. Management does not believe
that this statement, upon implementation, will have a material effect on the financial
statements. GASB Statement No. 9? will be effective for fiscal year ending September 30,
Z022.
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S7. CPA contributed to the Northern Mariana islands Retirement Fund's (NMlRF} dened benefit
plan (D8 Plan), a cost~sharing, multiple-employer plan established and now administered by
the CNML On September 30, 2013, the DB Plan was transferred to the Northern Mariana
islands Settlement Fund (NMlSF). CPA also contributes to a defined contribution plan (SC
Plan}.

On August 30, 2012, Public Law 17~79 was enacted to amend Title l of the Commonwealth
Code to include the intent of the CNl\/ll to participate in the retirement insurance system
established by Title ll of the U.S. Federal insurance Contributions Act (FlCA) and for
participation to be extended to elected oificials, employees, political subdivisions and
instrumentaiities of the CNML On September 11, 2012, Public Law l7~82 CNMI Pension
Reform Recovery Act of 2012 was enacted. Unless specifically exempted or authorized by
federal lavv, Public Law 17~82 provides for mandatory membership of CNMI Government
employees and elected officials in the U.S. Social Security system and authorizes employees,
who elect to, to buy quarters oi service in the U.S. Social Security system from contributions
made to the DB Plan. In addition, Public Law 17-82 provides active and inactive DB Plan
members the option to voluntarily terminate membership in the DB Plan, withdraw or roll over
contributions to the DC Plan and to participate in the U.S. Social Security system without
termination of employment or penalty. Further, Public Law 17-82 allows the cum:
Government to continue remitting its 4% employer contribution to the DC Plan unless the
employee ceases to contribute its employee share.

On March 11, 2013, Public Law 18—02 was enacted to amend Public Law 17~82 to clarify those
provisions necessary to expedite the refunds and to prevent any further frustration of the
process. included in the public law is the amendment of Section 203(a) of Title 1, Division 8,
Part 3, which states that the government obligation to withhold and remit the employee's
portion to the ernploi/ee’s defined account shall continue with respect to employees who do
not terminate membership in the DB Plan. All but two active CPA employees voluntarily
terminated membership in the DB Plan and CPA contributed $24,932 and $28,359 to the DB
Plan during the years ended September 30, 2020 and 2019, respectively.

S8. At September 30, 2020 and 2019, CPA recorded amounts due to the CNMl government related
to the 1% Public Auditor fee totaling $2,52S,?60 and $2,350,003, respectively.

59. During the year ended September 30, 2020, one customer accounted for 12% of total Airport
Division operating revenues. During the year ended September 30, 2019, two customers
accounted for 35% of total Airport Division operating revenues. One customer accounted for
21% and 19% of total operating revenues of the Seaport Division during the years ended
September 30, 2020 and 2019, respectively.

60. During the year ended September 30, 2020, CPA determined that expenditures incurred in
prior years were not appropriately recorded. Accordingly, contractor’s payable, contractual
services and typhoon-related damages are understated and net position at beginning of year
is overstated at September 30, 2019.

Contractors payable
Net position at beginning of year
Contractual services
Typhoon-related damages

As Originally Stated As Restated

4/)-1.l'¥1.l'l'{I$

5,987,004
212,604,850

1,345,570
2,272,370

‘(.!'l-1.l'i~'(-4..h-

B-J

6,396,121
12,196,525
1,561,570
2,465,487
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61. CPA has evaluated the effects uf the Coronavirus Aid, Relief, and Economic Security Act (the
"CARES Act“) and determined that the related financial reporting ccnsiderations are accounted
fer and reported apprapriateiy under the applicabie financial accaunting reporting framework.

Verv trui urs,

~ 0122/
Christopher S. noria Skye Lynn L. Aidan Hofschneider
Executive Director Comptmlier

Ida S. De Bru
Accounting Manager
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INDEPENDENT AUDlTORS' REPORT

Board of Directors
Commonwealth Ports Authority:

Report on the Financial Statements

We have audited the accompanying financial statements of the Commonwealth Ports Authority
(CPA), a component unit of the Commonwealth of the Northern Mariana islands (CNMI), which
comprise the statements of net position as of September 30, 2020 and 2019, and the related
statements of revenues, expenses and changes in net position and of cash flows for the years then
ended and the related notes to the financial statements.

Management's Responsibility for the Financial Statements

Management is responsible for the preparation and fair presentation of these financial statements
in accordance with accounting principles generally accepted in the United States of America; this
includes the design, implementation, and maintenance of internal control relevant to the
preparation and fair presentation of financial statements that are free from material
misstatement, whether due to fraud or error.

Auditor's Responsibility

Our responsibility is to express an opinion on these financial statements based on our audits. We
conducted our audits in accordance with auditing standards generally accepted in the United
States of America and the standards applicable to financial audits contained in Government
Auditing Standards, issued by the Comptroller General of the United States. Those standards
require that we plan and perform the audits to obtain reasonable assurance about whether the
financial statements are free from material misstatement.

An audit involves performing procedures to obtain audit evidence about the amounts and
disclosures in the financial statements. The procedures selected depend on the auditor's
judgment, including the assessment of the risks of material misstatement of the financial
statements, whether due to fraud or error. In making those risk assessments, the auditor considers
internal control relevant to the entity's preparation and fair presentation of the financial
statements in order to design audit procedures that are appropriate in the circumstances, but not
for the purpose of expressing an opinion on the effectiveness of the entity's internal control.
Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness of
accounting policies used and the reasonableness of significant accounting estimates made by
management, as well as evaluating the overall presentation of the financial statements.

_1_
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We believe that the audit evidence we have obtained is sufficient and appropriate to provide a
basis for our qualified audit opinion.

Basis for Qualified Opinion

Management has not adopted Governmental Accounting Standards Board (GASB) Statement No.
68, Accounting and Financial Reporting for Pensions, which was effective October 1, 2014. As
discussed in note 2 to the financial statements, CPA has not recorded pension expense and
related net pension asset or liability, deferred inflows of resources and deferred outflows of
resources as of and for the years ended September 30, 2020 and 2019. GASB Statement No. 68
requires an employer to recognize its proportionate share of the collective pension expense, as
well as the net pension asset or liability, deferred outflows of resources and deferred inflows of
resources. The amount by which this departure would affect the assets and deferred outflows of
resources, liabilities and deferred inflows of resources, net position and expenses of CPA has not
been determined.

Qualied Opinion

In our opinion, except for the effects of the matter described in the "Basis for Qualified Opinion"
paragraph, the financial statements referred to above present fairly, in all material respects, the
financial position of the Commonwealth Ports Authority as of September 30, 2020 and 2019, and
the changes in its net position and its cash flows thereof for the years then ended in accordance
with accounting principles generally accepted in the United States of America.

Emphasis-of-Matters

COVID-19

Economic uncertainties as a result of the COVID-19 coronavirus pandemic may negatively impact
CPA’s future financial results as described in note 12 to the financial statements.

Restatement

As discussed in note 13 to the financial statements, management has determined that
expenditures incurred in prior years were not appropriately recorded and has restated contractors
payable, net position at beginning of year, contractual services and typhoon-related damages.

Our opinion is not modified with respect to these matters.

Other Matters

Required Supplementary Information

Accounting principles generally accepted in the United States of America require that the
Management's Discussion and Analysis on pages 4 through 14 be presented to supplement the
basic financial statements. Such information, although not a part of the basic financial statements,
is required by GASB who considers it to be an essential part of financial reporting for placing the
basic financial statements in an appropriate operational, economic, or historical context. We have
applied certain limited procedures to the required supplementary information in accordance with
auditing standards generally accepted in the United States of America, which consisted of inquiries
of management about the methods of preparing the information and comparing the information
for consistency with management's responses to our inquiries, the basic financial statements, and
other knowledge we obtained during our audit of the basic financial statements. We do not
express an opinion or provide any assurance on the information because the limited procedures
do not provide us with sufficient evidence to express an opinion or provide any assurance.

_2_



Deloitte.
Other Information

Our audits were conducted for the purpose of forming an opinion on the financial statements that
collectively comprise CPA's basic nancial statements. The Combining Statement of Net Position,
the Combining Statement of Revenues, Expenses and Changes in Net Position and the Combining
Statement of Cash Flows as of and for the year ended September 30, 2020 (pages 39 through 41)
are presented for purposes of additional analysis and are not a required part of the basic financial
statements. The Combining Statement of Net Position, the Combining Statement of Revenues,
Expenses and Changes in Net Position and the Combining Statement of Cash Flows are the
responsibility of management and were derived from and relate directly to the underlying
accounting and other records used to prepare the basic financial statements. Such information has
been subjected to the auditing procedures applied in the audit of the basic financial statements
and certain additional procedures, including comparing and reconciling such information directly
to the underlying accounting and other records used to prepare the basic nancial statements or
to the basic financial statements themselves, and other additional procedures in accordance with
auditing standards generally accepted in the United States of America. ln our opinion, the
Combining Statement of Net Position, the Combining Statement of Revenues, Expenses and
Changes in Net Position and the Combining Statement of Cash Flows are fairly stated, in all
material respects, in relation to the basic financial statements as a whole.

Other Reporting Required by Government Auditing Standards

ln accordance with Government Auditing Standards, we have also issued our report dated
December 13, 2021 on our consideration of CPA's internal control over financial reporting and on
our tests of its compliance with certain provisions of laws, regulations, contracts, and grant
agreements and other matters. The purpose of that report is solely to describe the scope of our
testing of internal control over nancial reporting and compliance and the results of that testing,
and not to provide an opinion on the effectiveness of CPA’s internal control over nancial
reporting or on compliance. That report is an integral part of an audit performed in accordance
with Government Auditing Standards in considering CPA's internal control over financial reporting
and compliance.

pw =#.7a-4/z 4"‘
December 13, 2021
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MANAGEMENT'S DISCUSSION AND ANALYSIS (MD&A)
YEAR ENDED SEPTEMBER 30, Z020

This section of the Commonwealth Ports Authority's (herein referred to as "CPA”) audit report
presents our discussion and analysis of CPA’s activities and financial performance during the fiscal
year ended September 30, 2020, with selected comparative information for the fiscal years
ended September 30, 2019 and 2018. Please read it in conjunction with the detailed information
contained within the accompanying financial statements.

INTRODUCTION

CPA is a component unit of the Government of the Commonwealth of the Northern Mariana
Islands (CNMI) and was established as a public corporation on November 8, 1981 by CNMI Public
Law 2-48. A seven-member Board of Directors appointed by the Governor to serve four-year
terms governs CPA. CPA is a self-supporting organization and generates revenues from port users
to fund operating expenses and debt service requirements.

CPA is tasked with the responsibility to operate, maintain and improve all airports and seaports
within the CNMI. Airport and seaport facilities currently exist on the islands of Saipan, Tinian and
Rota with 149 employees on Saipan, 24 employees on Rota and 30 employees on Tinian.

The notes to the financial statements are essential to fully understand the data contained in the
financial statements. This report also presents certain required supplementary information
regarding capital assets and long-term debt compliance during the year, including commitments
made for capital expenditures.

OVERVIEW OF FINANCIAL STATEMENTS

CPA’s financial transactions and subsequent statements are prepared in accordance with
accounting principles generally accepted in the United States of America and standards
mandated by the Governmental Accounting Standards Board, as applicable to governmental
entities.

CPA operates on the accrual basis of accounting wherein revenues are recognized when earned,
not when received, and expenses are recorded when incurred, not when paid. Capital assets,
except for land, are capitalized and depreciated over their useful lives. Further information is
provided in the notes to the accompanying audited financial statements.

The financial statements of this annual report consist of three parts: the MD&A, the basic
financial statements and the notes to the financial statements. The basic financial statements
consist of the Statement of Net Position, the Statement of Revenues, Expenses and Changes in
Net Position and the Statement of Cash Flows.

The Statement of Net Position
difference between the two

presents information on all of CPA’s assets and liabilities, with the
reported as net position. Net position consists of restricted,

unrestricted and net investment in capital assets.
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OVERVIEW OF FINANCIAL STATEMENTS, CONTINUED

The Statement of Revenues, Expenses and Changes in Net Position presents information showing
how net position changed during the fiscal year. All changes in net position are reported when
the underlying event giving rise to the change occurs, regardless of the timing of related cash

flows. Thus, revenues and expenses are reported for some items that will result in cash flows in
future periods.

The Statement of Cash Flows presents information related to CPA’s cash receipts and cash

payments during the fiscal year and its ability to generate net cash flows and meet its obligations
as they become due and its needs for external financing.

FINANCIAL HIGHLIGHTS

Total assets and deferred outflows for the airport and seaport operations combined decreased
by 2% or $5,272,091 from $281,291,998 in FY2019 to $276,019,907 in FY2020 and increased by
10% or $26,455,509 from $254,836,489 in FY2018 to $281,291,998 in FY2019.

Net position for the airport and seaport operations combined decreased by less than 1% or
$137,816 from $212,196,525 in FY2019 to $212,058,709 in FY2020 and increased by 8% or
$15,536,338 from $196,660,187 in FY2018 to $212,196,525 in FY2019. Net position represents
the amount that total assets exceed total liabilities.

Operating revenues for the airport and seaport operations combined decreased by 37% or
$8,237,983 from $22,267,487 in FV2019 ‘[0 $14,029,504 in FY2020 and by 14% or $3,735,912
from $26,003,399 in FY2018 to $22,267,487 in FY2019. Operating revenues for the Airport
Division decreased by 48% or $6,421,566 from $13,478,450 in FY2019 to $7,056,884 in FY2020
and by 22% or $3,771,549 from $17,249,999 in FY2018 t0 $13,478,450 in FY2019. Operating
revenues for the Seaport Division decreased by 21% or $1,816,417 from $8,789,037 in FY2019 to
$6,972,620 in FY2020 and increased by less than 1% or $35,637 from $8,753,400 in FY2018 to
$8,789,037 in FY2019.

Operating expenses (excluding depreciation and amortization) for the airport and seaport
operations combined decreased by 15% or $2,619,265 from $17,700,847 in FY2019 to
$15,081,582 in FY2020. Operating expenses decreased by 8% or $1,629,384 from $19,330,231 in
FY2018 to $17,700,847 in FY2019, mainly due to the austerity measures implemented.

The Airport Division aviation revenue decreased by $3,458,172 due to the reduction of flight
activity resulting from the COVID-19 coronavirus pandemic. The Airport Division was in
compliance with its Bond lndenture for FY2020 and expects to be in compliance with the
Agreement for FY2021.

The Seaport Division performed a rate study in 2008, which resulted in a tariff increase in March
2009. This was performed due to the departure of the garment industry and the drastic decline
in port revenue tons. lt was through this effort that revenues increased in order to be in
compliance with the Bond lndenture Agreement for 2009 and thereafter. In FY2020, the Seaport
Division seaport fees decreased by $1,299,104 due to a decrease in revenue tonnage. The
Seaport Division was in compliance with its 1998 and 2005 Bond lndenture Agreements (the
Agreements) for FY2020. CPA expects the Seaport Division to be in compliance with the
Agreement for FY2021.

Combined Statements of Net Position, Statements of Revenues, Expenses and Changes in Net
Position and Statements of Cash Flows as of and for the year ended September 30, 2020 follows,
with comparative information as of and for the years ended September 30, 2019 and 2018:

_5_



FINANCIAL HIGHLIGHTS, CONTINUED

Statements of Net Position
2019

2020 (As Restated) 2018
Assets and Deferred Outflows of Resources

Current assets:
Cash $ 30,898,686 $ 33,351,620 $ 37,064,903
Receivables 5,982,994 5,738,865 4,668,446
Prepaid expenses 456,079 728,149 1,084,847
Investments, restricted for debt service and

other purposes 58,081,467 54,843,349 24,840,061

Total current assets 95,419,226 94,661,983 67,658,257

Nondepreciable capital assets 55,518,112 52,938,082 76,028,352
Depreciable capital assets, net of accumulated depreciation

and amortization 124,618,762 133,164,819 110,562,465

Deferred outflows from cost of refunding debt 463,807 527,114 587,415

Total assets and deferred outflows of resources $ 276,019,907 $ 281,291,998 $ 254,836,489

Liabilities and Net Position
Current liabilities:

Revenue bonds payable, current portion 5 2,730,000 S 2,565,000 S 2,415,000
Note payable to related party, current portion - - 3,695,607
Contractors payable 6,434,790 6,396,121 5,557,662
Trade and other payables 1,145,331 525,808 743,175
Due to related parties 4,624,127 3,858,569 7,828,107
Accrued interest payable - - 550,729

Unearned revenues 1 050 391 4,489,951 1 102 762
Compensated absences, current portion 271,304 290,313 251,850

Accrued expenses 665,474 772,315 712,643 I

Total current liabilities 16,921,417 18,393,077 22,857,535

Noncurrent liabilities:
Compensated absences, net of current portion 504,598 384,714 422,470
Revenue bonds payable, net of current portion 25,958,306 28,688,306 31,253,306
Unearned revenues, net of current portion 20,576,877 21,124,376 3,642,991

Total noncurrent liabilities 47,039,781 50,197,396 35,318,767

Total liabilities 63,961,198 69,095,473 58,176,302

Net position:
Net investment in capital assets 151,912,374 155,376,709 149,814,318
Restricted 58,081,467 54,843,349 24,840,061
Unrestricted 2,064,868 1,976,467 22,005,808

Total net position 212,058,709 212,196,525 196,660,187

Total liabilities and net position $276,019,907 $281 291.998 $254,836,489

_5_



('\ FINANCIAL HIGHLIGHTS, courmuzo

Statements of Revenues, Expenses and Changes in Net Position

2019
2020 (As Restated) Z018

Operating revenues:
Aviation fees S 3,396,689 S 6,854,861 S 9,283,223
Seaport fees 5,575,204 6,874,308 6,362,170
Concession and lease income 3,796,768 6,783,029 7,737,218
Other 1,260,843 1,755,289 2,620,788

14,029,504 22,267,487 26,003,399
Bad debts (334,264) (874,724) (74,836)

Operating revenues, net 13,695,240 21,392,763 25,928,563

Operating expenses:
Depreciation and amortization 13,157,977 12,916,905 11,693,235
Salaries and wages 5,900,834 6,320,006 6,523,493
Utilities 2,113,911 4,534,904 6,071,737
Contractual services 1,178,173 1,561,570 1,432,394
Employee benefits 1,297,506 1,279,599 1,208,308
Insurance 2,652,051 1,112,765 932,206
Supplies 394,234 542,867 749,241
Repairs and maintenance 599,109 626,923 1,010,007
Penalties and interest 1,272 - 3,345
Fuel 267,424 254,729 305,569
Travel 114,006 253,494 268,342
Professional fees 166,278 211,659 259,790
Promotion and advertising 45,006 34,592 64,832
Training - 8,345 15,127
Other 351,778 959,394 485,840

Total operating expenses 28,239,559 30,617,752 31,023,466

Operating loss _(14,544,319) _(9.224.989) _(5,094.903)

Non-operating revenues (expenses):
Passenger facility charges 1,086,945 2,368,264 2,999,871
Interest income 467,079 580,980 504,273
Other grant and revenue contributions 5,791,968 180,060 260,097
Water utility charges offset 87,595 - -

Loss on disposal of equipment (549,641) - -

Insurance proceeds - 16,746,477 -

Recovery - - 3,434,497
Typhoon-related damages (2,708,597) (2,465,487) -
Interest expense _(1.829.621) _(1,517.163) _(1,891,821)

Total non-operating revenues (expenses), net 2,345,728 15,893,131 5,306,917

(Loss) income before capital contributions and
special items _(12,198,591) 6,668,142 212,014

Capital contributions 8.417.783 8.868.196 6,499,821
Special items:

Permanent easement rights granted to water wells 3,642,992 - -

Backbilled utility charges — - (7,202,831)
Water well lease revenues - - 1,204,455
Reversal of penalties - ~ 744.684

Total special items 3,642,992 - _j5.253,692)

Change in net position (137,816) 15,536,338 1,458,143

Net position at beginning of year 212,196,525 196,660,187 195,202,044

(‘X l

Net position at end of year $212.058.709 S 212,196,525 5 196,660,187
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FINANCIAL HIGHLIGHTS, CONTINUED

Statements of Cash Flows

Z020 2019 2018
Cash flows from operating activities:

Cash received from customers $ 11,722,253 S 47,882,991 S 29,656,862
Cash payments to suppliers for goods and services (5,768,969) (20,930,875) (14,031,922)
Cash payments to employees for services _[7.097,465) _[7,598.898) _(7,667,156)

Net cash (used for) provided by operating activities _(1,144,181) 19,353,218 7.957.784

Cash flows from noncapital financing activity:
Other grant revenues and contributions 5.791.968 180.060 260.097

Net cash provided by noncapital financing activity 5.791.968 180.060 260.097

Cash flows from capital and related financing activities:
Acquisition of capital assets (7,019,267) (11,887,940) (11,276,483)
Capital and other contributions received 6,067,968 7,178,851 6,437,314
Proceeds from insurance settlement - 16,746,477 -
Passenger facility charge receipts 1,086,945 2,368,264 2,999,871
Principal paid on revenue bond maturities (2,565,000) (2,415,000) (2,227,427)
Payments on note payable to related party - (3,695,607) (275,411)
Interest paid on revenue bonds and notes payable

to related party _(1.900,328) _l2.119,298) _(2,362.964)
Net cash (used for) provided by capital and

related financing activities _(4,329.682) 6.175.747 _[6.705,100)

Cash flows from investing activities:
Net investment purchases, restricted (3,238,118) (30,003,288) (3,055,974)
Interest income 467,079 580.980 504.273

Net cash used for investing activities _(2,771,039) _l29,422.308) _(2.551.701)

Net change in cash (2,452,934) (3,713,283) (1,038,920)
Cash at beginning of year 33,351,620 37,064,903 38,103,823

Cash at end of year $ 30.898686 S 33,351,620 $ 37,064,903

CAPITAL ASSETS

At September 30, 2020, CPA had $180,136,874 net investment in capital assets, net of
depreciation where applicable, including land, runways, terminal and harbor facilities and
equipment, fire and rescue equipment, general transportation, other machinery and equipment
and numerous projects under construction. This represents a net decrease of $5,966,027 or 3%
from the last fiscal year.

zozo 2019 zom

Runway and improvements S 120,406,374 5 119,224,577 S 114,277,326
Other improvements 29,758,609 29,934,149 27,281,782
Terminal facilities and equipment 124,934,548 128,252,542 124,718,757
Harbor facilities 64,520,013 64,520,013 64,327,013
Grounds maintenance and shop equipment 1,841,292 1,726,667 1,707,368
Fire and rescue equipment 35,551,203 36,331,622 12,900,994
Office furniture and fixtures 4,018,042 3,352,522 2,930,553
General transportation 1,306,240 1,492,812 1,492,812
Other 2.739.514 2.739.514 2.739.514

385,075,835 387,574,418 352,376,119
Less accumulated depreciation (260,457.073) 1254.409599] _i241.813.654)

Total capital assets being depreciated 124,618,762 133,164,819 110,562,465

Construction in progress 55,053,683 52,473,653 75,563,923
Land 464.429 464,429 464,429

Totalcapitalassets, net $_180.136.874 5 186.102.901 S 186590.811
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CAPITAL ASSETS, CONTINUED

Please refer to note 6 to the financial statements for additional information regarding CPA’s

capital asset activity.

RESTRICTED INVESTMENTS

Restricted investments for Airport and Seaport construction and debt service purposes represent
the unused proceeds of the Airport Revenue Bonds and the Seaport Revenue Bonds deposited
with the Trustee. The balances as of September 30, 2020, 2019 and 2018 are as follows:

Airport
2020 Z019 2018

Bond Reserve Fund $ 1,683,579 $ 1,665,020 S 1,628,992
Bond Fund 588,135 554,160 519,435
Maintenance and Operation 4,870,678 2,155,757 6,994,269
Revenue Fund 754 748 734
Optional Redemption Fund 12,602 12,509 12,270
Insurance and Condemnation Proceeds Fund ~ Yutu 12,428,860 12,403,516 -

Insurance and Condemnation Proceeds Fund ~ Mangkhut 1,712,651 1,700,015 -

Stonecastle Fund 10,069,179 10,010,292 -

Seaport
31,366,438 28,502,017 9.155.700

Bond Reserve Fund 3,517,215 3,492,296 3,487,417
Supplemental Reserve Fund 8,032,258 7,975,806 7,991,935
Reimbursement Fund 6,048 6,003 5,889
Bond Fund 1,258,952 1,190,825 1,111,161
Maintenance and Operation 3,822,619 3,657,852 3,079,858
Construction Fund 7,475 7,420 7,279
Reserve Fund 845 838 822
Stonecastle Fund 10,069,617 10,010,292 -

26,715,029 26,341,332 15,684,361

Total $ 58,081,467 S 54,843,342 S 24,840,061

Please refer to note 3 to the financial statements for additional information regarding CPA’s
restricted investments.

LONG-TERM DEBT

1998 Airport Revenue Bonds

On March 26, 1998, CPA issued a 1998 Series A $20,050,000 tax-exempt revenue bond. interest
is 6.25%, payable on March 15 and September 15 of each year, commencing September 1998
and ending in the year 2028.

Payments for the Airport bond are current. The current portion of the Airport bond principal is

$865,000. The long-term portion of the bond balance as of September 30, 2020 is $7,775,000.

This 1998 bond was partially used to refund an outstanding $8,250,000 1987 Series B tax-exempt
bond. The bond refunding consolidated the existing bonds with new bonds to finance various
airport projects and to reduce total future debt service payments through lower interest rates.
The reacquisition price exceeded the net carrying amount of the old debt by $503,906 which was
fully amortized over the refunded debt’s life, which is shorter than the life of the new debt. The
transaction also resulted in an economic gain of $688,620 and an increase of $7,616,151 in future
debt service payments.



LONG-TERM DEBT, CONTINUED

1998 Seaport Revenue Bonds

On March 26, 1998, CPA issued a 1998 Series A $33,775,000 tax-exempt revenue bond. Interest
is 6.6% payable on March 15 and September 15 of each year, commencing September 1998 and
ending in the year 2031.

Payments for the 1998 Seaport bond are current. The current portion of the 1998 Seaport bond
principal is $1,560,000. The long-term portion of the bond balance as of September 30, 2020 is
$14,085,000.

The Seaport bond proceeds were partially used for a current refunding of the $22,470,000 1995
Series A tax-exempt seaport revenue bond. The refunding consolidated existing debt with new
debt issued to finance various seaport projects and to reduce total debt service payments in the
future. The reacquisition price exceeded the net carrying amount of the old debt by $1,345,593
which was recorded as a deferred outflow from cost of refunding debt and is being amortized
over the refunded debt’s life, which is shorter than the life ofthe new debt. The transaction also
resulted in an economic gain of $1,724,777 and a decrease of $6,983,345 in future debt service
payments.

2005 Seaport Revenue Bonds

On September 21, 2005, CPA issued another Senior Series A tax-exempt revenue bond in the
amount of $7,225,000 for the primary purpose of financing the paving of the container yard area
of the seaport. Pursuant to Section 2.04 (A)(9) of the 1998 Senior Series A Seaport Revenue Bond
Indenture Agreement, CPA entered into a Second Supplemental Indenture for the bonds at an
interest rate of 5.5% payable on March 15 and September 15 of each year. Payments
commenced on March 15, 2008 and ends in the year 2031.

Payments for the 2005 Seaport bond are current. The current portion of the 2005 Seaport bond
principal is $305,000. The long-term portion of the bond balance as of September 30, 2020 is
$4, 170,000.

A summary of CPA’s long»term debt balances as of September 30, 2020, 2019 and 2018 is as
follows:

1998 Senior Series A Bonds - Airport
1998 Senior Series A Bonds - Seaport
2005 Senior Series A Bonds - Seaport
Note payable to CDA

mmmm

2020 2019 2018

8,640,000 S 9,450,000 S 10,215,000
15,645,000 S 17,110,000 S 18,485,000
4,475,000 S 4,765,000 S 5,040,000

- S - S 3,695,607

Please refer to note 7 to the financial statements for additional information regarding CPA’s long-
term debt.

REVENUE AND EXPENSE ANALYSIS

Airport and Seaport Combined Operating Revenues

Z020 2019 2018

Airport 3 7,056,884 S 13,478,450 S 17,249,999
Seaport 6.972.620 8.789.037 8.753.400

_1Q.

S 14.029.504 S 22.267.487 S 26.003.399



REVENUE AND EXPENSE ANALYSIS CONTINUEDF\ .

The Airport Division operating revenues decreased by 48% in FY2020 as compared to FY2019.

The decrease was due to the suspension of international flights due to the COVID-19 coronavirus
pandemic. The Seaport Division operating revenues decreased by 21% in FY2020 as compared
to FY2019. The decrease was due to a reduction in inbound revenue tonnage due to the COVlD-

19 coronavirus pandemic.

The CPA Board of Directors implemented an increase of fees for the Airports that took effect in

June 2008. Additionally, an increase to the tariff for the Seaports was approved and implemented
in March 2009. These increases in fees had a major impact on stabilizing each Division's revenues
and allowing for future revenue growth.

Airport and Seaport Combined Operating Expenses

Airport

2019
2020 (A5 Restated) Z018

Personnel expense $ 5,987,842 $ 6,491,362 S 6,521,094
Maintenance and operations expense 6.493.969 8.979.232 10.686376

Seaport
12,481,811 15,470,594 17.207.470

Personnel expense 1,210,498 1,108,243 1,210,707
Maintenance and operations expense 1.389.273 1.122.010 912.054

SPECIAL ITEM

2.599.771 2.230.253 2.122.761

$ 15.081582 $ 17.700347 S 19.330231

On November 1, 2019, CPA entered into an omnibus agreement with CUC which gave CUC a

permanent easement over water wells, water lines, sand filtration, a 20 million gallon tank, and
power poles and transmission lines to power the water wells, located on CPA property. CUC is

responsible for maintenance ofthe permanent easement and for maintaining a continuous water
supply to CPA. CPA recorded special items related to the omnibus agreement for the year ended
September 30, 2018 including $7,202,831 in back-billed utility charges, $1,204,455 in water well
lease revenues and $744,684 in reversal of penalties. CUC will not charge CPA for water up to
$600,000 annually on an indefinite basis beginning November 1, 2019 and CPA will recognize
revenue up to this amount annually as water expense is incurred. Permanent easement rights
granted for the water wells resulted in revenues of $3,642,992 and $-O- in fiscal years 2020 and
2019, respectively. Please refer to note 9 to the financial statements for additional information
regarding CPA's special item.

RESTATEMENT

During the year ended September 30,2020, CPA determined that expenditures incurred in prior
years were not appropriately recorded. Accordingly, contractor's payable, contractual services
and typhoon-related damages and net position at beginning of year have been restated at
September 30, 2019. Please refer to note 13 to the financial statements for additional
information regarding CPA's restatement.

_11_



FY 2020 BOND INDENTURE/DEBT RATIO COMPLIANCE

Airport Seaport
2020 2019 Z018 2020 Z019 2018

Required revenues for bond
compliance S 14,200,952 $ 16,979,008 S 18,946,534 $5,462,290 $6,098,094 $6,000,381

A olle d:ctual revenues c cte
Revenues and other income 7,056,884 13,478,450 17,249,999 6,972,620 8,789,037 8,753,400
Insurance proceeds from

typhoowrelatecl damages - 16,746,477 - - - -
Other grant revenues and

contributions 5,791,968 180,060 260,097 - ~ 11,610
ial ‘t 3 642 992Spec I em , , - - - - —

Interest income 232,163 209,840 127,857 234,916 371,140 376,416
Passenger facility charge 1,086,945 2.368.264 2,999,871 — A -

17,810,952 32,983,091 20,637,824 7.207.536 9,160,177 9.141,426

Variance (noncompliance) 5 3.610.000 516004.083 3 J..§_9_1.290 $ 745.246 $3,062,083 $3,141,935

FY 2020 BOND INDENTURE/DEBT RATIO COMPLIANCE, CONTINUED

As illustrated in the above table for FY2020, FY2019 and FY2018, CPA was able to generate
sufficient revenues for the Airport and Seaport to meet its Bond indenture requirements. A key
factor contributing to CPA Airport's ability to meet these requirements is the FAA opinion
allowing passenger facility charges to be considered as revenues for compliance calculations and
the inclusion of insurance proceeds from typhoon-related damages and operating grant
reimbursements in the bond indenture definition of gross revenues. As stated previously,
revenues and expenses are being monitored on a monthly basis so that steps can be taken to
ensure compliance. The results from this activity were used to construct realistic budgets for
FY2021 and FY2022. It is management's intention to control expenses in a comprehensive
manner to ensure there is a proper relationship to operating revenues.

REVEN UE—BASED STATISTICS

AIRPORT DIVISION
Enplaned Deplaned Landing

Passengers Passengers Weights
Saipan

FY 2018 683,415 639,811 861,262,450
FY 2019 517,433 469,981 680,938,846
FY 2020 265,675 232,230 372,886,229

Rota

FY 2018 14,543 5,404 34,024,646
FY 2019 11,530 No data 23,051,154
FY 2020 6,945 N0 data 20,729,624

Tinian

FY 2018 34,468 No data 49,434,896
FY 2019 39,128 No data 53,265,172
FY 2020 21,454 No data 30,910,024

All Airports

FY 2018 732,426 645,215 944,721,992
FY 2019 568,091 469,981 757,255,172
FY 2020 294,084 232,230 424,525,877
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REVENUE-BASED STATISTICS, CONTINUED

AIRPORT DIVISION, CONTINUED

in FY2020, consolidated airport enplanements (air passenger departures) decreased by 49% and

consolidated deplanements (air passenger arrivals) decreased by 51% from FY 2019. These
decreases are due to the suspension of flights resulting from the COVID-19 coronavirus
pandemic.

SEAPORT DIVISION
Revenue Tons

Inbound Outbound Total
Saipan

FY 2018 468,631 13,802 482,433
FY 2019 513,922 27,799 541,721
FY 2020 403,997 15,842 419,839

R013

FY 2018 5,073 - 5,073
FY 2019 4,535 683 5,218
FY 2020 8,535 627 9,162

Tinian

FY 2018 12,486 1,277 13,763
FY 2019 18,052 3,499 21,551
FY 2020 20,786 2,011 22,797

All Seaports

FY 2018 486,190 15,079 501,269
FY 2019 536,509 31,981 568,490
FY 2020 433,318 18,480 451,798

In FY2020, seaport inbound cargo decreased by 19% and outbound cargo decreased by 42% for
the three seaports combined from FY2019.The decrease in revenue tonnage is due to the
decrease in shipping activity caused by the CQVID-19 coronavirus pandemic.

ECONOMIC OUTLOOK

The Airport aviation traffic for 2021 is forecasted to significantly decrease due to the COVID-19
coronavirus pandemic. The COVID-19 coronavirus pandemic continues to have a detrimental
impact on CPA's financial outlook and has drastically declined passenger traffic and
corresponding revenue at CPA and its airports. Air carriers that regularly operate at the Francisco
C. Ada/Saipan International Airport (SIA) have suspended flights indefinitely. In response to the
declining revenues, CPA's Board of Directors implemented austerity measures effective March
2020 to reduce operational costs. The austerity measures include reduction of employee hours,
freeze on all personnel actions and travel outside of the CNMI, and the implementation of energy
conservation measures.
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ECONOMIC OUTLOOK, CONTINUED

CPA was able to fund its airport operations and debt service requirements mainly due to the
receipt of a CARES Act grant from the Federal Aviation Administration. The grant was awarded in
May 2020 in the amount of $22,759,818. The grant has a four-year performance period and is
available at 100% federal share. These funds can be used for any purpose which airport revenues
may be lawfully used.

The Seaport gross revenue tons for 2021 is forecasted to remain steady. Management will
continue to closely monitor the Airport and Seaport operating expenses in order to maintain a
level to comply with the respective Bond Indentures.

Management's Discussion and Analysis for the year ended September 30, 2019 is set forth in
CPA's report on the audit of financial statements, which is dated March 8, 2021. That Discussion
and Analysis explains the major factors impacting the 2019 financial statements and can be
viewed at the Office of the Public Auditor's website at wwwogacnmicom.

CONTACTING CPA'S FINANCIAL MANAGEMENT

This financial report is designed to provide the branches of the CNMI Government and the public
at large with a general overview of CPA's finances and to demonstrate its accountability for the
monies received. lfyou have questions about this report or need additional financial information,
contact Mrs. Skye Lynn L. Aidan Hofschneider, Comptroller, P.O. Box 501055, Saipan, MP 96950-
1055, or call (670) 237-6500 or email at skye.hofschneider@cnmiports.com.
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COMMONWEALTH PORTS AUTHORITY

Statements of Net Position
September 30, 2020 and 2019

2019

ASSETS AND DEFERRED OUTFLOWS OF RESOURCES 2020 (As Restated)

Current assets:

Cash S 30,898,686 $ 33,351,620

Receivables:
Grantor agencies 5,152,552 2,802,737

Operations, net 829,770 2,925,836

Officers and employees 672 10,292

Prepaid expenses 456,079 728,149

Investments, restricted for debt service and other purposes 58,081,467 54,843,349

Total current assets 95,419,226 94,661,983

Nondepreclable capital assets 55,518,112 52,938,082

Depreciable capital assets, net of accumulated depreciation and amortization 124,618,762 133,164,819

Deferred outflows from cost of refunding debt 463,807 527,114

Total assets and deferred outflows of resources $ 276,019,907 $ 231,291,998

LIABILITIES AND NET POSITION

Current liabilities:
Revenue bonds payable, current portion $ 2,730,000 $ 2,565,000

Contractors payable 6,434,790 6,396,121

Trade and other payables 1,145,331 525,303

Due to related parties 4,624,127 3,858,569

Accrued expenses 665,474 772,315

Unearned revenues 1,050,391 4,489,951

Compensated absences, current portion 271,304 290,313

Total current liabilities 16,921,417 18,893,077

Noncurrent liabilities:
Compensated absences, net of current portion 504,598 384,714

Revenue bonds payable, net of current portion 25,958,306 28,688,306

Unearned revenues, net of current portion 20,576,877 21,124,376

Total noncurrent liabilities 47,039,781 50,197,396

Total liabilities 63,961,198 69,095,473

Commitment and contingencies

Net position:
Net investment in capital assets 151,912,374 155,376,709

Restricted 58,081,467 54,843,349

Unrestricted 2,064,868 1,976,467

Total net position 212,053,709 212,195,525

T talliabilities d n t OSi(i0|'1 $ 276,019,907 $ 281,291,998o an ep

See accompanying notes to financial statements.
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COMMONWEALTH PORTS AUTHORITY

Statements of Revenues, Expenses and Changes in Net Position
Years Ended September 30, 2020 and 2019

2019
2020 (As Restated)

Operating revenues:
Seaport fees $ 5,575,204 S 6,874,308
Concession and lease income 3,796,768 6,783,029
Aviation fees 3,396,689 6,854,861
Other 1,260,843 1,755,289

14,029,504 22,267,487

Bad debts (334,264) (874,724)

Operating revenues, net 13,695,240 21,392,763

Operating expenses:
Depreciation and amortization 13,157,977 12,916,905
Salaries and wages 5,900,834 6,320,006
Insurance 2,652,051 1,112,765
Utilities 2,113,911 4,534,904
Employee benefits 1,297,506 1,279,599
Contractual sen/ices 1,178,173 1,561,570
Repairs and maintenance 599,109 626,923
Supplies 394,234 542,867
Fuel 267,424 254,729
Professional fees 166,278 211,659
Travel 114,006 253,494
Promotion and advertising 45,006 34,592
Penalties and interest 1,272 -

Training - 8,345
Other 351,778 959,394

Total operating expenses 28,239,559 30,517,752

Operating loss l14,544.319l (9,224,939)

Non-operating revenues (expenses):
Passenger facility charges 1,086,945 2,368,264
Interest income 467,079 580,980
Other grant revenues and contributions 5,791,968 180,060
Water utility charges offset 87,595 -

Loss on disposal of equipment (549,641) -

Interest expense (1,829,621) (1,517,163)
Typhoon-related damages (2,708,597) (2,465,487)
Insurance proceeds from typhoon~related damages - 16,746,477

Total non~operating revenues (expenses), net 2,345,728 15,893,131

(Loss) income before capital contributions and special item (12,198,591) 6,668,142

Capital contributions 8,417,783 8,868,196
Special item:

Permanent easement rights granted to water wells 3,642,992 -

Change in net position (137,816) 15,536,338

Net position at beginning of year, as restated 212,196,525 196,660,187

Net position at end of year S 212,058,709 S 212,196,525

See accompanying notes to financial statements.
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COMMONWEALTH PORTS AUTHORITY

Statements of Cash Flows

Years Ended September 30, 2020 and 2019

2019

2020 (As Restated)

Cash flows from operating activities:
Cash received from customers $ 11,722,253 $ 47,882,991

Cash payments to suppliers for goods and services (5,768,969) (20,930,875)

Cash payments to employees for services (7,097,455) (7,593,393)

Net cash (used for) provided by operating activities (1,144,131) 19,353,213

Cash flows from noncapital financing activity:

Other grant revenues and contributions 5,791,953 130,050

Net cash provided by noncapital financing activity 5,791,953 130,050

Cash flows from capital and related financing activities:
Acquisition of capital assets (7,019,267) (11,887,940)

Capital and other contributions received 6,067,968 7,178,851

Passenger facility charge receipts 1,086,945 2,368,264

Principal paid on revenue bond maturities (2,565,000) (2,415,000)

Proceeds from insurance settlement - 16,746,477

Payments on note payable to related party - (3,695,607)

lnterest paid on revenue bonds and note payable to related party (1,900,323) (2,119,293)

Net cash (used for) provided by capital and related financing activities (4,329,532) 5,175,747

Cash flows from investing activities:
Net investment purchases, restricted (3,238,118) (30,003,288)

Interest income 457,079 530,930

Net cash used for investing activities (2,771,039) (29,422,303)

Net change in cash (2,452,934) (3,713,283)

Cash at beginning of year 33,351,620 37,064,903

Cash at end of year $ 30,393,535 5 33,351,520

Reconciliation of operating loss to net cash (used for) provided by operating activities:

Operating loss S (14,544,319) $ (9,224,989)

Adjustments to reconcile operating loss to net cash (used for) provided by

operating activities:
Depreciation and amortization 13,157,977 12,916,905

Water utility charges offset 87,595 -

Permanent easement rights granted to water wells 3,642,992 -

Loss on disposal ofequipment (549,641) -

Typhoon-related damages (2,708,597) (2,465,487)

Bad debts 334,264 874,724

(Increase) decrease in assets:

Receivables - operations 1,761,802 (253,198)

Receivables - officers and employees 9,620 (2,600)

Prepaid expenses 272,070 356,698

Increase (decrease) in liabilities:
Trade and other payables 619,523 191,750

Due to related parties 765,558 (4,398,036)

Accrued expenses (106,841) 59,672

Unearned revenue (3,987,059) 21,297,072

Compensated absences 100,875 707

Net cash (used for) provided by operating activities $ (1,144,131) $ 19,353,213

See accompanying notes to financial statements.
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COM MONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

ll) Organization

The Commonwealth Ports Authority (CPA), a component unit of the Commonwealth of the
Northern Mariana Islands (CNMI), was established as a public corporation by CNMI Public
Law 2-48, effective November 8, 1981. CPA was given responsibility for operations,
maintenance and improvement of all airports and seaports within the CNMI. Both airports
and seaports currently exist on the islands of Saipan, Tinian and Rota. CPA is governed by a
seven-member Board of Directors, appointed for terms of four years by the Governor of the
CNMI.

Q) Summary of Significant Accounting Policies

The accounting policies of CPA conform to accounting principles generally accepted in the
United States of America, as applicable to governmental entities, specifically proprietary
funds. CPA utilizes the flow of economic resources measurement focus. The Governmental
Accounting Standards Board (GASB) is the accepted standard-setting body for establishing
governmental accounting and financial reporting principles.

Basis of Accounting

All proprietary funds are accounted for on a ow of economic resources measurement focus.
With this measurement focus, all assets and liabilities associated with the operation of this
fund are included in the statements of net position. Proprietary fund operating statements
present increases (e.g. revenues) and decreases (e.g. expenses) in net position. The accrual
basis of accounting is utilized for proprietary funds. Under this method, revenues are
recorded when earned and expenses recorded at the time liabilities are incurred.

Budgets

In accordance with CNMI Public Law 3-68, the Planning and Budgeting Act of 1983, CPA is
required to submit annual budgets to the CNMI Office ofthe Governor.

Concentrations of Credit Risk

Financial instruments which potentially subject CPA to concentrations of credit risk consist
principally of cash demand deposits, investments, receivables and receivables from a related
party.

At September 30, 2020 and 2019, CPA has cash deposits and investments in bank accounts
that exceed federal depository insurance limits. CPA has not experienced any losses on such
accounts.

As of September 30, 2020 and 2019, concentrations of credit risk result from receivables
from significant customers and receivables from a related party which represent 4% and
17%, respectively, of total receivables. Management assesses the risk of loss and provides an
allowance for doubtful accounts to compensate for known credit risk.
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COM MONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

Summary of Significant Accounting Policies, Continued

Cash

For the purposes of the statements of net position and the statements of cash flows, cash is

defined as cash on hand, demand deposits and savings. Short~term investment accounts
established and set aside for construction and debt service purposes are separately classified
as investments in the accompanying financial statements. CPA has elected to record these
investments as current as they may satisfy its debt service requirements at any time.

Capitalization of Interest

CPA capitalizes interest in order to recognize all costs associated with the non-contributed
airport and seaport construction projects based on CPA's weighted average borrowing rate.
Eligible interest expense of $134,014 and $111,257 was capitalized during the years ended
September 30, 2020 and 2019, respectively. No interest is capitalized for projects financed
with grant proceeds or Passenger Facility Charges.

Investments

CNMI Public Law 2-48, Section 31, requires that all CPA investments be guaranteed by the
CNMI Government or U.S. Government, or be invested in direct obligations, or participation
certificates, guaranteed by the U.S. Government.

Allowance for Doubtful Accounts

The allowance for doubtful accounts is stated at an amount that management believes will
be adequate to absorb possible losses on accounts receivable that may become uncollectible
based on evaluations of the collectability of these accounts and prior collection experience.
The allowance is established through an allowance for doubtful accounts charged to bad
debts expense. Bad debts are written-off against the allowance based on the specific
identification method.

Capital Assets

Property, plant and equipment and construction-in-progress are recorded at cost.
Depreciation is provided by using the straight-line method over the estimated useful lives of
the assets. CPA's current policy is to capitalize items with costs in excess of $1,000.

Bond Discounts and Issuance Costs

Bond discounts are deferred and amortized over the term of the related bond using the
straight-line method. Bonds payable are reported net of bond discounts. Bond issuance
costs are expensed in the period incurred.

Passenger Facility Charges

Passenger Facility Charges (PFCs) generate revenue to be expended by CPA for eligible
projects and the payment of debt service on the General Revenue Bonds as determined by
applicable federal legislation. PFC revenues are recorded as non-operating income in the
statements of revenues, expenses and changes in net position.
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COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

Summary of Significant Accounting Policies, Continued

Retirement Plan

CPA contributed to the Northern Mariana islands Retirement Fund's (NMIRF) defined benefit
plan (DB Plan), a cost-sharing, multiple-employer plan established and now administered by
the CNMI. On September 30, 2013, the DB Plan was transferred to the Northern Mariana
Islands Settlement Fund (NMISF). CPA also contributes to a defined contribution plan (DC
Plan).

On August 30, 2012, Public Law 17-79 was enacted to amend Title I of the Commonwealth
Code to include the intent of the CNMl to participate in the retirement insurance system
established by Title ll of the U.S. Federal Insurance Contributions Act (FICA) and for
participation to be extended to elected officials, employees, political subdivisions and
instrumentalities of the CNMl. On September 11, 2012, Public Law 17-82 CNMI Pension
Reform Recovery Act of 2012 was enacted. Unless specifically exempted or authorized by
federal law, Public Law 17-82 provides for mandatory membership of CNMI Government
employees and elected officials in the U.S. Social Security system and authorizes employees,
who elect to, to buy quarters of service in the U.S. Social Security system from contributions
made to the DB Plan. In addition, Public Law 17-82 provides active and inactive DB Plan
members the option to voluntarily terminate membership in the DB Plan, withdraw or roll
over contributions to the DC Plan and to participate in the U.S. Social Security system
without termination of employment or penalty. Further, Public Law 17-82 allows the CNMI
Government to continue remitting its 4% employer contribution to the DC Plan unless the
employee ceases to contribute its employee share.

On March 11, 2013, Public Law 18-02 was enacted to amend Public Law 17-82 to clarify those
provisions necessary to expedite the refunds and to prevent any further frustration of the
process. Included in the public law is the amendment of Section 203(a) of Title 1, Division 8,
Part 3, which states that the government obligation to withhold and remit the employee's
portion to the employee's defined account shall continue with respect to employees who do
not terminate membership in the DB Plan. All but two active CPA employees voluntarily
terminated membership in the DB Plan and CPA contributed $24,932 and $28,359 to the DB
Plan during the years ended September 30, 2020 and 2019, respectively.

Defined Contribution Plan [DC Plani

On June 16, 2006, Public Law No. 15-13 was enacted which created the DC Plan, a multi-
employer pension plan and is the single retirement program for all employees whose first
time CNMI government employment commences on or after January 1, 2007. Each member
of the DC Plan is required to contribute to the member's individual account an amount equal
to 10% of the member's compensation. CPA is required to contribute to each member's
individual account an amount equal to 4% of the member's compensation. CPA's recorded
DC contributions for the years ended September 30, 2020 and 2019 were $88,754 and
$97,658, respectively, equal to the required contributions for each year.

Members of the DC Plan, who have completed five years of government service, have a
vested balance of 100% of both member and employer contributions plus any earnings
thereon.
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COM MONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

Summary of Significant Accounting Policies, Continued

Net Position

CPA’s net position is classified as follows:

' Net investment in capital assets; capital assets, net of accumulated depreciation, plus
deferred outflow from cost of refunding debt, less outstanding principal balances of
debt attributable to the acquisition, construction or improvement of those assets.

' Restricted:

- Nonexpendable - Net position subject to externally imposed stipulations that CPA

maintain them permanently. For the years ended September 30, 2020 and 2019,
CPA does not have nonexpendable restricted net position.

- Expendable - Net position whose use by CPA is subject to externally imposed
stipulations that can be fulfilled by actions of CPA pursuant to those stipulations
or that expire by the passage of time.

' Unrestricted; Net position that is not subject to externally imposed stipulations.
Unrestricted net position may be designated for specific purposes by action of
management or the Board of Directors or may otherwise be limited by contractual
agreements with outside parties.

Compensated Absences

Vested or accumulated vacation leave is recorded as an expense and liability as the benefits
accrue to employees. No liability is recorded for nonvesting accumulating rights to receive
sick pay benefits. The accumulated vacation leave liability as of September 30, 2020 and
2019 amounted to $775,902 and $675,027, respectively.

Unearned Revenues

Unearned revenues arise when federal funds are received in excess of federal funds
expended as of September 30, 2020 and 2019 and from CPA granting rights to CUC to access
certain assets as of September 30, 2019.

Additionally, CPA has recorded unearned revenues related to $20,900,000 received from the
U.S. Department of Defense on May 9, 2019 for a 40-year lease of the Tinian divert airfield.
CPA has elected to recognize lease revenue over the term of the lease and recorded
$522,500 and $217,708 for the years ended September 30, 2020 and 2019, respectively.
Unearned revenues of $20,159,792 and $20,682,292, respectively, have been recorded as of
September 30, 2020 and 2019 of which $522,500 and $522,504, respectively, is current.

Qperating and Non-Operating Revenues and Expenses

Operating revenues and expenses generally result directly from the operation and
maintenance of all airports and seaports within the CNMI. Non-operating revenues and
expenses result from capital, financing and investing activities, PFCs and certain recurring
income and costs.
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COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

Summary of Significant Accounting Policies, Continued

Qperating and Non-Operating Revenues and Expenses. Continued

During the years ended September 30, 2020 and 2019, CPA incurred losses of $2,708,597
and $2,465,487, respectively, as a result of Supertyphoon Yutu and received insurance
proceeds of $-0- and $16,746,477, respectively, from damages sustained.

Due to Related Party

Public Law 9-66 requires public corporations or other autonomous agencies to pay to the
Commonwealth Treasurer an amount not less than one percent of total operation budgets,
and such funds will be deposited into a special account of the CNMI general fund to be solely
used for the operations and activities ofthe CNMI Office of the Public Auditor (OPA).

At September 30, 2020 and 2019, CPA recorded amounts due to the CNMI government
related to the 1% Public Auditor fee totaling $2,525,760 and $2,350,003, respectively.

GASB Statement No.68

In June 2012, GASB issued Statement No. 68, Accounting and Financial Reporting for
Pensions which revised and established new financial reporting requirements for most
governments that provide their employees with pension benefits through plans that are
administered through trusts. Management has determined that the CNMI is legally
responsible for making contributions to NMISF as a non-employer entity and that net
pension obligations are allocated in total to the CNMI. Management acknowledges the
requirement to recognize revenue in an amount equal to the non-employer contributing
entities’ (CNMI) total proportionate share of the collective pension expense that is
associated with CPA. CPA has not recorded related revenues and pension expense for the
years ended September 30, 2020 and 2019 as amounts were not available.

New Accounting Standards

During the year ended September 30, 2020, GASB issued Statement No. 95, Postponement of
the Effective Dates of Certain Authoritative Guidance, which postpones the effective dates of
GASB Statement No. 84, 89, 90, 91, 92 and 93 by one year and GASB Statement No.87 by 18
months; however, earlier application of the provisions addressed in GASB Statement No. 95
is encouraged and is permitted to the extent specified in each pronouncement as originally
issued. In accordance with GASB Statement No. 95, management has elected to postpone
implementation of these statements.

In January 2017, GASB issued Statement No. 84, Fiduciary Activities. This Statement is to
improve guidance regarding the identification of fiduciary activities for accounting and
financial reporting purposes and how those activities should be reported. The requirements
of this Statement will enhance consistency and comparability by (1) establishing specific
criteria for identifying activities that should be reported as fiduciary activities and (2)
clarifying whether and how business<type activities should report their fiduciary activities.
Management does not believe that this statement, upon implementation, will have a
material effect on the financial statements. In accordance with GASB Statement No. 95,
GASB Statement No.84 will be effective for fiscal year ending September 30, 2021.
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COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30,2020 and 2019

Summarv of Significant Accounting Policies, Continued

New Accounting Standards, Continued

In June 2017, GASB issued Statement No. 87, Leases. The objective of this Statement is to
better meet the information needs of financial statement users by improving accounting and

financial reporting for leases by governments. This Statement increases the usefulness of
governments’ financial statements by requiring recognition of certain lease assets and
liabilities for leases that previously were classified as operating leases and as inflows of
resources or outflows of resources recognized based on the payment provisions of the
contract. Management believes that this statement, upon implementation, will have a

material effect on the financial statements. In accordance with GASB Statement No. 95,
GASB Statement No.87 will be effective for fiscal year ending September 30, 2022.

In June 2018, GASB issued Statement No. 89, Accounting for Interest Cost Incurred Before the
End of a Construction Period. The objectives of this Statement are (1) to enhance the
relevance and comparability of information about capital assets and the cost of borrowing
for a reporting period and (2) to simplify accounting for interest cost incurred before the end
of a construction period. Management does not believe that this statement, upon
implementation, will have a material effect on the financial statements. In accordance with
GASB Statement No. 95, GASB Statement No. 89 will be effective for fiscal year ending
September 30,2022.

In March 2018, GASB issued Statement No. 90, Majority Equity Interests - An Amendment of
GASB Statements No. 14 and 61. The primary objectives of this Statement are to improve
the consistency and comparability of reporting a government's majority equity interest in a

legally separate organization and to improve the relevance of financial statement
information for certain component units. It defines a majority equity interest and specifies
that a majority equity interest in a legally separate organization should be reported as an
investment if a government's holding of the equity interest meets the definition of an
investment. A majority equity interest that meets the definition of an investment should be
measured using the equity method, unless it is held by a special-purpose government
engaged only in fiduciary activities, a fiduciary fund, or an endowment (including permanent
and term endowments) or permanent fund. Those governments and funds should measure
the majority equity interest at fair value. Management does not believe that this statement,
upon implementation, will have a material effect on the financial statements. In accordance
with GASB Statement No. 95, GASB Statement No. 90 will be effective for fiscal year ending
September 30, 2021.

In May 2019, GASB issued Statement No. 91, Conduit Debt Obligations. The primary
objectives of this Statement are to provide a single method of reporting conduit debt
obligations by issuers and eliminate diversity in practice associated with (1) commitments
extended by issuers, (2) arrangements associated with conduit debt obligations, and (3)

related note disclosures. This Statement achieves those objectives by clarifying the existing
definition of a conduit debt obligation; establishing that a conduit debt obligation is not a

liability of the issuer; establishing standards for accounting and financial reporting of
additional commitments and voluntary commitments extended by issuers and arrangements
associated with conduit debt obligations; and improving required note disclosures.
Management does not believe that this statement, upon implementation, will have a

material effect on the financial statements. In accordance with GASB Statement No. 95,
GASB Statement No. 91 will be effective for fiscal year ending September 30, 2023.
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COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

Summary of Significant Accounting Policies, Continued

New Accounting Standards, Continued

In January 2020, GASB issued statement No. 92, Omnibus 2020. The objectives of this
Statement are to enhance comparability in accounting and financial reporting and to
improve the consistency of authoritative literature by addressing practice issues that have
been identified during implementation and application of certain GASB Statements. This
Statement addresses a variety of topics and includes specific provisions about the effective
date of Statement No. 87, Leases, and Implementation Guide No. 2019-3, Leases, for interim
financial reports, the terminology used to refer to derivative instruments and the
applicability of certain requirements of Statement No. 84, Fiduciary Activities, to
postemployment benefits. The requirements related to the effective date of GASB
Statement No. 87 and Implementation Guide 2019-3, reissuance recoveries and terminology
used to refer to derivative instruments are effective upon issuance. The remaining
requirements of GASB Statement No.92 is effective for the fiscal year ending September 30,
2022.

In March 2020, GASB issued Statement No. 93, Replacement of Interbank Offered Rates. The
primary objective of this statement is to address those and other accounting and financial
reporting implications of the replacement of an IBOR. Management does not believe that
this statement, upon implementation, will have a material effect on the financial statements.
In accordance with GASB Statement No.95, GASB Statement No. 93 will be effective for fiscal
year ending September 30, 2022.

In March 2020, GASB issued Statement No. 94, Pub/ic-Private and Pub/ic-Public Partnerships
and Availability Payment Arrangements. The primary objective of this statement is to
improve financial reporting by addressing issues related to public-private and public-public
partnership arrangements. This statement also provides guidance for accounting and
financial reporting for availability payment arrangements. Management does not believe
that this statement, upon implementation, will have a material effect on the financial
statements. GASB Statement No. 94 will be effective for fiscal year ending September 30,
2023.

In May 2020, GASB issued Statement No. 96, Subscription-Based information Technology
Arrangements. This Statement provides guidance on the accounting and financial reporting
for subscription-based information technology arrangements (SBITAs) for government end
users (governments). This Statement (1) defines a SBITA; (2) establishes that a SBITA results
in a right-to-use subscription asset - an intangible asset - and a corresponding subscription
liability; (3) provides the capitalization criteria for outlays other than subscription payments,
including implementation costs of a SBITA; and (4) requires note disclosures regarding a
SBITA. Management does not believe that this statement, upon implementation, will have a
material effect on the financial statements. GASB Statement No. 96 will be effective for fiscal
year ending September 30, 2023.
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Q) Summarv of Significant Accounting Policies, Continued

New Accounting Standards. Continued

In lune 2020, GASB issued Statement No. 97, Certain Component Unit Criteria, and
Accounting and Financial Reporting for Internal Revenue Code Section 457 Deferred
Compensation Plans - an amendment of GASB Statements No. 14 and No. 84, and a
supersession of GASB Statement No. 32. The primary objectives of this Statement are to (1)

increase consistency and comparability related to the reporting of fiduciary component units
in circumstances in which a potential component unit does not have a governing board and
the primary government performs the duties that a governing board typically would perform;
(2) mitigate costs associated with the reporting of certain defined contribution pension
plans, defined contribution other postemployment benefit (OPEB) plans, and employee
benefit plans other than pension plans or OPEB plans (other employee benefit plans) as

fiduciary component units in fiduciary fund financial statements; and (3) enhance the
relevance, consistency, and comparability of the accounting and financial reporting for
Internal Revenue Code (IRC) Section 457 deferred compensation plans (Section 457 plans)
that meet the definition of a pension plan and for benefits provided through those plans.
Management does not believe that this statement, upon implementation, will have a

material effect on the financial statements. GASB Statement No. 97 will be effective for fiscal
year ending September 30, 2022.

Estimates

The preparation of financial statements in conformity with accounting principles generally
accepted in the United States of America requires management to make estimates and
assumptions that affect the reported amounts of assets and liabilities and disclosure of
contingent assets and liabilities at the date of the financial statements and the reported
amounts of revenues and expenses during the reporting period. Actual results could differ
from those estimates.

Reclassification

Certain 2019 balances in the accompanying financial statements have been reclassified to
conform to the 2020 presentation.

(3) Deposits and Investments

GASB Statement No. 40 addresses common deposit and investment risks related to credit
risk, concentration of credit risk, interest rate risk and foreign currency risk. As an element
of interest rate risk, disclosure is required of investments that have fair values that are highly
sensitive to changes in interest rates. GASB Statement No. 40 also requires disclosure of
formal policies related to deposit and investment risks.

Deposits

As of September 30, 2020 and 2019, total cash was $30,898,686 and $33,351,620,
respectively, and the corresponding bank balances were $31,001,601 and $33,349,371,
respectively. All bank balances are maintained in nancial institutions subject to Federal
Deposit lnsurance Corporation (FDIC) insurance. CNMI law does not require component unit
funds to be collateralized and thus CPA’s funds, in excess of FDIC insurance, are
uncollateralized. Accordingly, these deposits are exposed to custodial credit risk.
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Deposits and Investments, Continued

investments

Investments in U.S. Treasury obligations restricted for construction and debt service
purposes represent the unused proceeds of the Airport Revenue Bonds and the Seaport
Revenue Bonds. These investments are summarized as follows:

2020 2019
Airport Division
Bond Reserve Fund S 1,683,579 $ 1,665,020
Bond Fund 588,135 554,160
Maintenance and Operation 4,870,678 2,155,757
Revenue Fund 754 748
Optional Redemption Fund 12,602 12,509
Insurance and Condemnation Proceeds Fund - Yutu 12,428,860 12,403,516
Insurance and Condemnation Proceeds Fund - Mangkhut 1,712,651 1,700,015
Stonecastle Fund 10 069 179 10,010 292

31 366 438 28,502 017
Seaport Division
Bond Reserve Fund 3,517,215 3,492,296
Supplemental Reserve Fund 8,032,258 7,975,806
Reimbursement Fund 6,048 6,003
Bond Fund 1,258,952 1,190,825
Maintenance and Operation 3,822,619 3,657,852
Construction Fund 7,475 7,420
Revenue Fund 845 838
Stonecastle Fund 10 069 617 10 010 292

26 715 029 26,341 332

$58 081 467 S 54 843 349

Credit risk for investments is the risk that an issuer or other counterparty to an investment
will not fulfill its obligations. With the exception of investments in U.S. government
securities, which are explicitly or implicitly guaranteed by the United States government, all
other investments must be rated in accordance with CPA’s investment policy.

Interest rate risk is the risk that changes in interest rates will adversely affect the fair value of
debt instruments. CPA’s investment policy limits investment maturities to one year to
manage its exposure to fair value losses arising from increasing interest rates.

Concentration of credit risk for investments is the risk of loss attributed to the magnitude of
an entity's investment in a single issuer. GASB Statement No.40 requires disclosure by issuer
and amount of investments in any one issuer that represents five percent (5%) or more of
total investments for CPA. As of September 30, 2020 and 2019, there were no investments in
any one issuer that exceeded 5% of total investments.

As of September 30, 2020 and 2019, investments at fair value consist of investments in U.S.
government money market placements and mutual funds.
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Deposits and Investments, Continued

Fair Value Measurement of the Investments

investments and related investment earnings are reported at fair value using quoted market
prices. Fair value is the price that would be received to sell an asset or paid to transfer a

liability (i.e., the exit price) in an orderly transaction between market participants at the date
as of which the fair value of an asset or liability is determined.

CPA categorizes its fair value measurements within the fair value hierarchy established by
generally accepted accounting principles. The hierarchy is based on the valuation inputs
used to measure the fair value of the asset. Level 1 inputs are quoted prices in active
markets for identical assets; Level 2 inputs are significant other observable inputs; Level 3

inputs are significant unobservable inputs. All CPA investments are categorized as Level 1.

Receivables from Federal Grantor Agencies

Receivables from federal grantor agencies as of September 30, 2020 and 2019 are as follows:

.C.C

5"?’

2020 Z019

Department of Transportation $3,557,972 S 2,500,569
Department of Homeland Security 1 594 580 302 168

$§1§2,§§Z S; §Q2 737

Amounts due from the above agencies represent reimbursements due under grants for costs
incurred for improvements of the CNMI airports and public assistance. Generally, under the
grant agreements, the grantor agency funds a portion of the allowable costs incurred,
ranging from 75% to 100%, with the remainder of project costs, if any, funded by CPA or
other sources. Capital contributions amounting to $14,018,948 and $8,868,196 and
operating grants amounting to $190,803 and $180,060 were received from grantor agencies
during the years ended September 30, 2020 and 2019, respectively.

Accounts Receivable from Operations

CPA extends credit to organizations and individuals, substantially all of whom are located in
the CNMI, Japan, the United States, China and Korea. CPA’s accounts receivable from
operations as of September 30, 2020 and 2019, are as follows:

2020 2019

Accounts receivable S 7,364,561 S 9,282,186
Less allowance for doubtful accounts 16,534 791) 16 356 350)

$ 829,770 $ 2 925 836

.27.



COMMONWEALTH PORTS AUTHORITY

(6) Capital Assets

Notes to Financial Statements
September 30, 2020 and 2019

Capital asset balances consist of the following as of September 30, 2020 and 2019:

Assets not being depreciated:

Balance Balance
Estimated October September

Useful Lives 1. 2019 increases Decreases 30. 2020

Construction in progress $ 52,473,553 s 7,548,065 $(4,95a,035) s 55,053,523
Land 454.429 — — 464,429

Total capital assets not being depreciated 52,938,082 7,548,065 (4,968,035) 55,518,112

Capital assets being depreciated:
Runway and improvements 20 years 119,224,577 1,181,797 — 120,406,374
Other improvements 3 ~ 10 years 29,934,149 404,982 (550,522) 29,758,509
Terminal facilities 20 years 113,929,998 2,524,559 (5,076,165) 115,375,402
Terminal equipment 2 - 10 years 9,322,544 25,045 (721,443) 3,555,145
Harbor facilities 20 years 54,520,013 - - 54,520,013
Grounds maintenance and
shop equipment
Fire and rescue equipment
Office furniture and fixtures
General transportation
Other

Less accumulated depreciation and
amortization _(Z54,409.599) 113,157,977) 7,110,503 _l26D.457,U73)

ww-~

- 5 years 1,725,667 125,572 (10,947) 1,341,292
— Syears 36,331,622 — (730,419) 35,551,203
— 10 years 3,352,522 899,601 (234,081) 4,018,042
— 5 years 1,492,812 - (186,572) 1,306,240
r Syears 2,739,514 - — 2,739,514

387,574,418 5,161,565 (7,550,149) 385,075,535

Total capital asses being depreciated 133,164,819 _[7,996,411) _I545,646) 124,618,762

Total capital assets, net s 155101.901 $_L44a,345l $l5.511.§§) $180,135,574

Assets not being depreciated:

Balance Balance
Estimated October September

Useful Lives 1, 2013 Increases Decreases 30, 2019

Constructioninprogress S 75,563,923 $10,539,878 $(33,630,148) 3 52,473,653
Land 464.429 — - 454.429

Total capital assets not being depreciated 75,025,352 10,539,875 I33,630,14S] 52,938,082

Capital assets being depreciated:
Runway and improvements 20 years 114,277,325 4,947,251 - 119,224,577
Other improvements 3 — 10 years 27,281,782 2,652,367 - 29,934,149
Terminal facilities 20 years 115,396,401 3,690,526 (157,029) 118,929,998
Terminal equipment 2 — 10 years 9,322,355 29,513 (29,325) 9,322,544
Harbor facilities 20 years 64,327,013 153,000 — 64,520,013
Grounds maintenance and
shop equipment
Fire and rescue equipment
Ofce furniture and fixtures
General transportation
Other

Less accumulated depreciation and
amortization _l241,813,654] 112,916,905] 320.960 (Z54,409,599)

wmmnn

~ s years 1,707,355 19,299 4 1,725,557
- s years 12,900,554 23,430,522 A 35,331,522
-1o years 2,930,553 555,575 (134,505) 3,352,522
- 5 years 1,492,512 - - 1,492,812
A s years 2.739.514 - - 2,739,514

352,375,119 35,519,259 020,950) 327,574,415

Total capital assets being depreciated 110,562,465 22,602,354 — 133,164,819

Total capital assets, net $186,590,817 S 33.142 232 $133,630,148) S 186,102,901

CPA leases significant portions of airport terminal facilities and certain grounds and
improvements to concessionaires, airlines, and other lessees. CPA additionally holds title to
13,646,163 square meters of land on the islands of Saipan, Tinian and Rota for seaport and
airport operations,

Land acquired by CPA on the islands of Saipan and Rota from the former Marianas Public
Land Corporation for seaport improvement and use has been recorded on CPA's books at its
estimated fair market value. This estimated value is based on a land valuation established by
Article VIII of the Marianas Political Status Commission as contained in the Section-by-
Section Analysis of the Covenant to Establish a Commonwealth of the Northern Mariana
Islands, dated February 15, 1975, for land of a similar nature leased by the CNMI to the U.S.
Government.

.23.



COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

l7l Revenue Bonds Payable

Airport Division

On March 26, 1998, CPA issued $20,050,000 of tax-exempt airport revenue bonds which in

part were used for a current refunding of $8,250,000 of 1987 Series B tax-exempt airport
revenue bonds. The refunding was undertaken to consolidate existing bonds with new
bonds issued for the purpose of financing various airport projects and to reduce total future
debt service payments. The reacquisition price exceeded the net carrying amount of the old
debt by $503,906 and was fully amortized over the refunded debt’s life, which is shorter
than the life of the new debt. The transaction also resulted in an economic gain of $688,620
and an increase of $7,616,151 in future debt service payments. Interest on the bonds is

payable semi~annually at 6.25% on March 15 and September 15 of each year.

Revenue bonds payable as of September 30, 2020 and 2019, consist of the following:

2020 2019
Special Revenue Bonds, tax exempt, 1998 Senior Series
A: interest and annual installments payable to the Bond
Trustee between 2021 and 2028 are listed below. $ 8,640,000 S 9,450,000

Less current portion 865 000 810 000

Long-term portion S 7 775 000 S 8 640 OQQ

Principal installments payable by CPA to the Bond Trustee through the life of the 1998 Series
A, Airport Revenue Bonds, are due on March 15.

Principal and interest payments for subsequent years ending September 30, are as follows:

Year ending September 30 Principal Interest Total

2021 $ 865,000 $ 512,969 S 1,377,969
2022 920,000 457,188 1,377,188
2023 975,000 397,969 1,372,969
2024 1,035,000 335,156 1,370,156
2025 1,105,000 268,281 1,373,281

2026 - 2028 3,740 000 360 313 4 100 313

S 8.640.000 S 2.331.876 $ 10.971.876
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Notes to Financial Statements
September 30, 2020 and 2019

Revenue Bonds Payable, Continued

Seaport Division

On March 26, 1998, CPA issued $33,775,000 of Senior Series A tax-exempt seaport revenue
bonds which in part were used for a current refunding of $22,470,000 of 1995 Series Atax-
exempt seaport revenue bonds. The refunding was undertaken to consolidate existing debt
with new debt issued for the purpose of financing various seaport projects and to reduce
total future debt service payments. The reacquisition price exceeded the net carrying
amount of the old debt by $1,345,593. This amount is recorded as a deferred outflow from
cost of refunding debt and is being amortized over the refunded debt’s life, which is shorter
than the life of the new debt. At September 30, 2020 and 2019, deferred outflow from cost
of refunding debt amounted to $463,807 and $527,114, respectively. The transaction also
resulted in an economic gain of $1,724,777 and a decrease of $6,983,345 in future debt
service payments. Interest on the bonds is payable semi-annually at 6.6% on March 15 and
September 15 of each year.

On September 21, 2005, CPA issued $7,225,000 of Senior Series A tax-exempt seaport
revenue bonds for the purpose of financing (including reimbursing itself for) the purchase,
acquisition, construction, reconstruction, repair, renovation, improvement or expansion of
CPA’s seaports. Pursuant to Section 2.04(A)(9) of the 1998 Senior Series A Seaport Revenue
Bonds Indenture Agreement dated March 1, 1998 and as supplemented by a First
Supplemental Indenture dated March 1, 2000, CPA entered into a Second Supplemental
Indenture for the issuance of the 2005 Senior Series A bonds. Interest on the bonds is
payable semi-annually at 5.5% on March 15 and September 15 of each year.

Revenue bonds payable as of September 30, 2020 and 2019, consist of the following:

2020 2019
Special Revenue Bonds, tax-exempt, 1998 Senior Series
A: interest and annual installments payable to the Bond
Trustee between 2021 and 2028 are listed below. $15,645,000 $ 17,110,000

Special Revenue Bonds, tax~exempt, 2005 Senior Series
A: interest and annual installments payable to the Bond
Trustee between 2021 and 2031 are listed below. 4,475,000 4,765,000

Discount on 2005 Senior Series A bonds 171 694) (71 694)

20,048,306 21,803,306
Less current portion 1 865 000 1 755 000

Long-term portion S 18 183 306 S 20 048 306

Principal installments payable by CPA to the Bond Trustee through the life of the 1998 Senior
Series A and the 2005 Senior Series A, Special Revenue Bonds, are due on March 15.
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Q) Revenue Bonds Payable. Continued

Seaport Division Continued

Principal and interest payments for subsequent years ending September 30, are as follows:

Year ending September 30 Principal Interest Total

2021 $ 1,865,000 S 1,218,828 $ 3,083,828
2022 1,980,000 1,095,380 3,075,380
2023 2,105,000 964,205 3,069,205
2024 2,235,000 824,835 3,059,835
2025 2,375,000 676,775 3,051,775

2026 — 2030 9,035,000 1,157,503 10,192,503
2031 525.000 14.437 539.437

$20.120,000 $ 5.951.963 $26.071.963

Additionally, CPA has resolved to hold $8,000,000 in the Seaport Supplemental Reserve
Fund. The Supplemental Reserve Fund was established pursuant to the First Supplemental
Indenture dated March 1, 2000 for the purpose of providing funding and maintenance for
the 1998 Senior Series A Seaport Bonds. At September 30, 2020 and 2019, total deposits in

the Seaport Supplemental Reserve Fund amounted to $7,975,806.

l l Bond Redemption

In accordance with the Airport and Seaport Bond Indenture Agreements, Section 4.01, terms
of redemption of the 1998 Senior Series A Bonds are as follows:

a) Optional redemption - The 1998 Senior Bonds for the airport are subject to redemption
prior to their respective stated maturities on or after March 15, 2013, at the option of
CPA, from any source of available funds, as a whole on any date, or in part on any
Interest Payment Date and by lot within a maturity, at the Redemption Prices
(expressed as percentages of principal amount) set forth in the table below plus
interest accrued thereon to the date fixed for redemption:

Redemption Dates Redemption Prices

March 15, 2013 through March 14, 2014 102%
March 15, 2014 through March 14, 2015 101%
March 15, 2015 and thereafter 100%

The option may only be exercised by depositing with the Trustee, prior to giving notice
of such redemption in accordance with Section 4.03, moneys or Investment Securities
sufficient in amount and maturing in a timely manner to provide for such redemption
including moneys or Investment Securities sufficient to pay the premium upon such
optional redemption if any. CPA shall notify the Trustee in writing at least 60 days prior
to the date to be fixed for redemption of its intention to exercise its redemption option
and specifying the amount and the maturities of the bonds to be redeemed and, if
appropriate, the Mandatory Sinking Accounts Payments to which the bonds redeemed
are to be allocated.
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Q) Revenue Bonds Payable, Continued

Bond Redemption Continued

The 1998 Senior Bonds for the seaport are not subject to optional redemption prior to
their stated maturity.

b) Mandatory redemption - The 1998 Senior Bonds for the airport and seaport are subject
to mandatory redemption, in part on the earliest Interest Payment Date for which
notice can be given after completion of the Project or after three years from the date
of issuance of the 1998 Senior Bonds, from moneys transferred from the 1998 Series A
Account within the Construction Fund to the Optional Redemption Fund in accordance
with Section 3.03, at a redemption price equal to 100% of the principal amount of such
1998 Senior Bonds to be redeemed plus accrued interest, if any, to the date fixed for
redemption, without premium.

cj Insurance or condemnation award - At the option of CPA, prior to their stated maturity
as a whole or in part by lot, the 1998 Senior Bonds for the airport and seaport are
subject to redemption from the proceeds of any insurance or condemnation awards
received by CPA due to a casualty loss or governmental taking of CPA’s airport and
seaport facilities, if such proceeds are not used to repair or replace such facilities under
the circumstances and upon the conditions prescribed in Section 6.17 at the principal
amount thereof and interest accrued thereon to the date fixed for redemption, without
premium.

d) Mandatory sinking account — The 1998 Senior Bonds for the airport and seaport are also
subject to redemption prior to their stated maturity in part, by lot, from Mandatory
Sinking Account Payments established for such maturity upon payment of the principal
amount thereof and accrued interest thereon to the date fixed for redemption, without
premium.

In accordance with the Second Supplemental Indenture of the Seaport Bond Indenture
Agreement, Section 15.03, terms of redemption of the 2005 Senior Series A Bonds are as
follows:

a) Optional redemption - The 2005 Senior Series A Bonds maturing on or after March 15,
2016 are subject to redemption prior to their respective stated maturities, at the option
of CPA, from lawfully available funds deposited in the Optional Redemption Fund, as a
whole or in part on any date on or after March 15, 2015, at the following respective
redemption prices (expressed as percentages of the principal amount of the 2005
Bonds to be redeemed) plus accrued interest thereon to the date fixed for redemption:

Redemption Dates Redemption Prices

March 15, 2015 through March 14, 2016 101.0%
March 15, 2016 through March 14, 2017 100.5%
March 15, 2017 and thereafter 100.0%
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Q) Revenue Bonds Payable, Continued

Bond Redemption Continued

b) Mandatory redemption - The 2005 Senior Series A Bonds are subject to mandatory
redemption upon notice of completion of the 2005 Project (purchase, acquisition,
construction/reconstruction, repair, renovation, improvement, certain capital
improvements or expansion of CPA's seaports) or after three years from the date of
issuance of the 2005 Senior Series A Bonds from moneys transferred from the
Construction Fund to the Optional Redemption Fund in accordance with Section 3.03,
at a redemption price equal to the principal amount thereof, without premium,
together with accrued interest to the date fixed for redemption.

c) Insurance or condemnation award - At the option of CPA and prior to their stated
maturity, the 2005 Senior Series A Bonds are subject to redemption from proceeds of
any insurance or condemnation awards received by CPA due to a casualty loss or
governmental taking of CPA's seaport facilities, if such proceeds are not used to repair
or replace such facilities, under the circumstances and upon the conditions prescribed
in Section 6.17 of the bond indenture, at a redemption price equal to the principal
amount thereof, without premium, together with accrued interest to the date fixed for
redemption.

d) Mandatory sinking account - The 2005 Senior Series A Bonds maturing are also subject
to redemption prior to their stated maturity in part, by lot, from Mandatory Sinking
Account Payments established, at a redemption price equal to the principal amount
thereof, without premium, together with accrued interest to the date fixed for
redemption.

Pledge of Future Revenues

CPA has pledged future gross revenues to repay $20,050,000 and $33,775,000 in 1998 Senior
Series A and $7,225,000 of 2005 Senior Series A tax-exempt special revenue bonds. Proceeds
from the bonds provided financing for capital assets. The bonds are payable from pledged
gross revenues. The bonds are payable through fiscal years 2028, 2028 and 2031,
respectively. The total principal and interest payable for the remainder of the life of these
bonds are $37,043,839 and $41,509,167 at September 30, 2020 and 2019, respectively.
Pledged gross revenues received during the years ended September 30, 2020 and 2019 were
$24,703,467 and $42,143,268, respectively, of which $16,746,477 in 2019 pertains to
insurance proceeds. Debt service payments during the years ended September 30, 2020 and
2019 amounted to $4,465,328 and $4,473,804 representing 18% and 11%, respectively, of
pledged gross revenues.

The bond indentures contain several restrictive covenants, including restrictions on the use
of bond proceeds. Management of CPA is of the opinion that CPA was in compliance with all
significant covenants as of September 30, 2020 and 2019. Section 6.11 of the Airport and
Seaport Bond Indenture Agreements (Indenture) states that CPA shall impose, levy, enforce
and collect such dockage, entry and wharfage fees, tariffs, lease rentals, licensing fees and
other fees and charges in an aggregate amount with respect to each fiscal year to produce
gross revenues of 125% of debt service requirements.
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Revenue Bonds Payable, Continued

Pledge of Future Revenues, Continued

Management of CPA has determined that gross revenues consist of total operating revenues,
other grant revenue and contributions, interest income, PFCs and insurance proceeds to
meet the indenture requirements. For fiscal years 2020 and 2019, management of CPA
determined that 100% of PFCs are considered as gross revenues for these purposes.

Changes in long-term liabilities for the years ended September 30, 2020 and 2019, are as
follows:

Balance Balance Due
October September Within
1, 2019 Additions Reductions 30, 2020 One Year

Bonds payable:
Airport 1998 Senior Series A S 9,450,000 S - S (310,000) $ 8,640,000 S 865,000
Seaport 1998 Senior Series A 17,110,000 (1,465,000) 15,645,000 1,560,000
Seaport Z005 Senior Series A 4,765,000 (290,000) 4,475,000 305,000

Deferred amounts:
Discount on bonds _l71.694) - _[71,694) -

Other:
31,253,306 - (2,565,000) 28,688,306 2,730,000

Compensated absences 675.027 518,061 _i417.186) 775,902 271,304

S 31.928333 S_S1B.061 SI2.982.1B6) S29/164.208 S 3.001.304

Balance Balance Due
October September Within
1. 2018 Additions Reductions 30, 2019 One Year

Bonds payable:
Airport 1998 Senior Series A S 10,215,000 S S (765,000) S 9,450,000 S 310,000
Seaport 1998 Senior Series A 18,485,000 — (1,375,000) 17,110,000 1,465,000
Seaport 2005 Senior Series A 5,040,000 - (Z75,000) 4,765,000 290,000

Note payable 3,695,607 - (3,695,607) - -
Deferred amounts:

Discount on bonds _l71.694) - - _i71.694) -

37,363,913 - (6,110,607) 31,253,306 2,565,000
Other:

Compensated absences 674,320 510,192 (509,485) 675,027 290,313
Accrued interest 550.729 - _(550.729l — -

s 38.585552 s _51Q_1§; s;L11u.s21) S 34923.32; 52.355313

Events of Default and Remedies of Bondholders

The outstanding revenue bonds related to government-type activities contains a provision
that defines events of default as:

la) default of by CPA in the due and punctual payment of the principal or Redemption
Price of any Bond when and as the same shall become due and payable, whether at
maturity as therein expressed, by proceeding for redemption, by declaration of
otherwise; default by CPA in the redemption from any Mandatory Sinking Account of
any Term Bonds in the amounts at time provided therefore; or default by CPA in the
due and punctual payment of any installment of interest on any Bond when and as
such interest installment shall become due and payable;
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Q) Revenue Bonds Pavable. Continued

Events of Default and Remedies of Bondholders, Continued

(bl

(Cl

default by CPA in the observance of any of the covenants, agreement or conditions on

its part in this indenture or in the Bonds contained, if such default shall have continued
for a period of sixty (60) days after written notice thereof, specifying such default and
requiring the same to be remedied, shall have been given to CPA by the Trustee, or to
CPA and the Trustee by any Credit Provider or by the Owners of not less than twenty-
five percent (25%) in aggregate principal amount of the Bonds at the time Outstanding;
except that, if such default can be remedied but not within such sixty (60) day period
and if CPA has taken all action reasonably possible to remedy such default within such
sixty (60) day period, such default shall not become an Event of Default hereunder for
so long as CPA shall diligently proceed to remedy same in accordance with and subject
to any directions established by the Trustee; or

an event of bankruptcy. Upon the occurrence of an event of default, the Trustee may,
and upon the written request of the owners of not less than a majority in aggregate
principal amount of Bonds then outstanding shall, declare the principal of all Bonds
then outstanding and the interest accrued thereon due and payable on a date specified
in such declaration (not less than fiver nor more than nine days after such declaration),
and such principal and interest shall thereupon become and be immediately due and
payable on such specified date, and interest shall cease to accrue on the Bonds from
and after such date. The entire principal amount of the Bonds and such accrued
interest shall become due and payable on the date of acceleration set forth in such
notice of declaration, and interest shall cease to accrue on the Bonds from and after
such date, provided moneys are held by the Trustee as of such date sufficient to pay
such principal and accrued interest to such date. lf an event of default shall occur and
be continuing, all revenues, gross revenue and any other funds then held or thereafter
received by the Trustee or the Depository under any of the provisions of the indenture
shall be under the control of and apply by the Trustee as dictated by the indenture.

18) Risk Management

CPA is exposed to various risks of loss related to torts; theft of, damage to, and destruction
of assets; errors and omissions; injuries to employees; and natural disasters. CPA has elected
to pu rchase commercial insurance from independent third parties for the risks of losses at its
airport and seaport facilities to which it is exposed. Settled claims have not exceeded
commercial insurance coverage during the past three years.

l9) Related Party Transactions

Total related party transactions for the years ended September 30, 2020 and 2019, and the
related receivable and payable balances, are as follows:

2020
Revenues Due to

and Capital Unearned Related
Contributions E_xpenses Revenues Parties

Commonwealth Utilities Corporation $ 87,595 $2,113,911 S - S 2,098,367
CNMI Government - 175.756 - 2,525,760

li tlliivli L1 '
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COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

(Q) Related Party Transactions, Continued
2019

Revenues Due to
and Capital Unearned Related

Contributions §>_<_penses Revenues Parties

Commonwealth Utilities Corporation S 391,909 $4,534,904 S 3,642,992 $1,508,556
CNMI Government 195,000 171,813 - 2,350,003
Commonwealth Development Authority 546.679 55,526 - -

$1_1s2.sss $9152.24; S 3552.992 ssssiey

Interest expense on the note payable to CDA for the years ended September 30, 2020 and
2019 amounted to $-0- and $55,526, respectively.

On June 30, 2008, CPA and the Commonwealth Utilities Corporation (CUC) entered into an
amended and superseding MOA for the repayment of wharfage fees due to CPA amounting
to $3,385,131 with interest at 6.25%. In accordance with the MOA, CPA has the right to
offset utility charges at the Port of Saipan and other ancillary accounts against the receivable
from CUC beginning July 1, 2008. Total utility charges offset during the years ended
September 30, 2020 and 2019 amounted to $87,595 and $-0-, respectively. In addition,
during the years ended September 30, 2020 and 2019, CPA recorded lease receivables from
CUC for the rental of water wells situated on CPA property. In June 2018, CPA and CUC
agreed to offset CPA’s electric utility charges for the Airport Division against receivables from
CUC for the Seaport Division of $4,533,909 comprising wharfage fees of $3,385,131 and
related interest of $1,148,778 through June 30, 2018, which resulted in a recovery of the
Seaport Division of $3,434,497, net of accrued interest.

On November 1, 2019, CPA entered into an omnibus agreement with CUC which gave CUC a
permanent easement over water wells, water lines, sand filtration, a 20 million gallon tank,
and power poles and transmission lines to power the water wells, located on CPA property.
CUC is responsible for maintenance of the permanent easement and for maintaining a

continuous water supply to CPA. CUC will not charge CPA for water up to $600,000 annually
on an indefinite basis beginning November 1, 2019 and CPA will recognize revenue up to this
amount annually as water expense is incurred. Permanent easement rights granted for the
water wells resulted in revenues of $3,642,992 in fiscal year 2020.

CPA recorded contributions of $-0- and $195,000 from the CNMI government during the
years ended September 30, 2020 and 2019, respectively. The amount due to the CNMI
government relates to the 1% Public Auditor fee of $2,525,760 and $2,350,003 at September
30, 2020 and 2019, respectively.

110) Commitment and Contingencies

Commitment

CPA’s Airport Division leases rental car concession booths, office space and other ground
space. The Seaport Division leases land and warehouse space. Lease terms range from one
to forty years and in most instances contain provisions for percentage rent. Concession and
lease income for the years ended September 30, 2020 and 2019, amounted to $3,796,768
and $6,783,029, respectively. Minimum future lease income is as follows:
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COMMONWEALTH PORTS AUTHORITY

Notes to Financial Statements
September 30, 2020 and 2019

_(10) Commitment and Contingencies, Continued

Commitment Continued

Year ending September 30 Minimum Lease Income Due

2021 S 2,499,633
2022 2,142,518
2023 1,596,020
2024 1,563,591
2025 1,154,535

2026 - 2030 3,282,407
2031 — 2035 3,000,950
2036 — 2040 2,828,733
2041 — 2045 2,818,199
2046 - 2050 2,834,338
2051 - 2055 2,812,178
2056 — 2059 1,961 875

$ 28 494,977

Contingencies

CPA participates in a number of federally assisted grant programs funded by the United
States Government. These programs are subject to financial and compliance audits to
ascertain if Federal laws and guidelines have been followed. Cumulative questioned costs of
$24,763 have been set forth in CPA's Single Audit Report for the year ended September 30,
2020. The ultimate disposition of these questioned costs can be determined only by final
action of the respective grantor agencies. Therefore, no provision for any liability that may
result upon resolution of this matter has been made in the accompanying financial
statements.

ln accordance with 14 CFR Part 158.67(c), at least annually during the period the PFC is

collected, held or used, each public agency shall provide for an audit of its PFC account.
Cumulative questioned costs of $864,569 have been set forth in CPA's PFC report for the
year ended September 30, 2020. The ultimate disposition of these questioned costs can be
determined only by final action of the Federal Aviation Administration (FAA); therefore, no
provision for any liability that may result from this matter has been made in the
accompanying financial statements.

CPA is involved in certain legal actions and claims that arise in the ordinary course of
business. However, the ultimate outcome of the claims and lawsuits are unknown at the
present time and management does not expect to suffer material recourse due to the merits
of the claims. Accordingly, no provision for any liability that might result has been made in

the accompanying financial statements. Management believes that, as a result of its legal
defenses and insurance arrangements, none of these matters will have a material adverse
effect on CPA's financial position, change in net position or cash flows.
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Notes to Financial Statements
September 30, 2020 and 2019

111) Ma'or Customers

Aviation fees received by CPA are comprised of facility service charges and landing fees from
air carriers providing scheduled flight service to CNMI airports, substantially all of which are
located in the CNMI, Japan, United States, China and Korea. Seaport fees received by CPA
are primarily comprised of wharfage fees on cargo from the CNMI, Japan, United States, the
Philippines and other Asian countries. Lease revenue is derived primarily from Saipan
International Airport's prime concessionaire who is located in the CNMl.

During the year ended September 30, 2020, one customer accounted for 12% of total Airport
Division operating revenues. During the year ended September 30, 2019, two customers
accounted for 35% of total Airport Division operating revenues. One customer accounted for
21% and 19% of total operating revenues of the Seaport Division during the years ended
September 30, 2020 and 2019, respectively.

(12) COVID-19 Pandemic

Economic uncertainties have arisen as a result of the COVID-19 coronavirus pandemic. CPA
expects this matter to negatively impact its future financial results; however, the related
financial impact cannot be reasonably estimated at this time. Other financial impacts could
occur though such potential impact is unknown.

113) Restatement

During the year ended September 30, 2020, CPA determined that expenditures incurred in
prior years were not appropriately recorded. Accordingly, contractor's payable, contractual
services and typhoon-related damages are understated and net position at beginning of year
is overstated at September 30,2019.

As Originally Stated As Restated

Contractors payable
Net position at beginning of year
Contractual services
Typhoon-related damages

.33.

1/$1131/>-(I>

5,987,004
212,604,860

1,345,570
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COMMONWEALTH PORTS AUTHORITY

Combining Statement of Net Position
September 30, 2020

ASSETS AND Airport Seaport

DEFERRED OUTFLOWS OF RESOURCES Division Division Elimination Total

Current assets:

Cash S 22,173,905 S 8,724,781 S - S 30,898,686

Receivables:
Gra ntor agencies 5,094,557 57,995 - 5,152,552

Operations, net 79,065 750,705 - 829,770

Due from other division 131,491 - (131,491) -

Officers and employees 672 - ~ 672

Prepaid expenses 451,081 4,998 - 456,079

Investments, restricted for debt service

and other purposes 31,366,438 26,715,029 - 58,081,467

Total Current assets 59,297,209 36,253,508 (131,491) 95,419,226

Nondepreciable capital assets 53,931,658 1,586,454 - 55,518,112

Depreciable capital assets, net of accumulated

depreciation and amortization 101,246,104 23,372,658 - 124,618,762

Deferred outflows from cost of refunding debt - 463,807 - 463,807

Total assets and deferred outflows ofresources S 214,474,971 S 61,676,427 S (131,491) S 276,019,907

LIABILITIES AND NET POSITION

Current liabilities:
Revenue bonds payable, current portion S 865,000 S 1,865,000 S ~ S 2,730,000

Contractors payable 6,357,435 77,355 ~ 6,434,790

Trade and other payables 1,138,849 6,482 - 1,145,331

Due to related parties 4,266,323 357,804 - 4,624,127

Due to other division » 131,491 (131,491) -

Accrued expenses 533,680 131,794 - 665,474

Unearned revenues 911,575 138,816 - 1,050,391

Compensated absences, current portion 238,597 32,707 - 271,304

Total current liabilities 14,311,459 2,741,449 (131,491) 16,921,417

Noncurrent liabilities:
Compensated absences, net of current portion 445,254 59,344 - 504,598

Revenue bonds payable, net of current portion 7,775,000 18,183,306 - 25,958,306

Unearned revenues, net of current portion 19,637,293 939,584 - 20,576,877

Total noncurrent liabilities 27,857,547 19,182,234 - 47,039,781

Total liabilities 42,169,006 21,923,683 (131,491) 63,961,198

Net position:
Net investment in capital assets 146,537,761 5,374,613 - 151,912,374

Restricted 31,366,438 26,715,029 - 58,081,467

Unrestricted (5,598,234) 7,663,102 - 2,064,868

Total net position 172,305,965 39,752,744 - 212,058,709

Totalliabilitiesand netposition $ 214,474,971 5 51,575,427 $ (131,491) 3 275,019,907

See Accompanying Independent Auditors‘ Report.
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COMMONWEALTH PORTS AUTHORITY

Combining Statement of Revenues, Expenses and Changes in Net Position
Year Ended September 30, 2020

Airport Seaport
Division Division Total

Operating revenues:

5eBPort fees $ - $ 5,575,204 $ 5,575,204
Concession and lease income 2,840,493 956,275 3,796,768
Aviation fees 3,396,689 - 3,396,689
Other 819,702 441,141 1,260,843

7,055,834 5,972,520 14,029,504
Bad debts (323,828) (5,435) (334,254)

Operating revenues, net 5,723,055 5,957,134 13,595,249

Operating expenses:
Depreciation and amortization 10,367,859 2,790,118 13,157,977
Salaries and wages 4,955,237 945,597 5,900,834
Insurance 1,682,326 969,725 2,652,051
Utilities 1,952,057 151,844 2,113,911
Employee benefits 1,032,605 264,901 1,297,506
Contractual services 1,085,072 93,101 1,178,173
Repairs and maintenance 528,128 70,981 599,109
Supplies 361,715 32,519 394,234
Fuel 259,381 8,043 267,424
Professional fees 155,618 10,660 166,278
Travel 101,743 12,263 114,006
Promotion and advertising 38,676 6,330 45,006
Penalties and interest 1,272 - 1,272
Other 317,971 33,807 351,778

Total operating expenses 22,349,570 5,339,339 23,239,559

Operating (loss) income (15,121,514) 1,577,295 (l4,544,319l

Non-operating revenues (expenses):
Passenger facility charges 1,086,945 - 1,086,945
Interest income 232,163 234,916 467,079
Other grant revenues and contributions 5,791,968 - 5,791,968
Water utility charges offset 87,595 - 87,595
Loss on disposal of equipment (549,641) - (549,641)
Interest expense (442,552) (1,387,069) (1,829,621)
Typhoon-related damages (2,703,597) - (2,703,597)

Total non-operating revenues (expenses), net 3,497,381 (1,152,153) 2,345,723

(Loss) income before capital contributions and special item (1Z,623,733) 425,142 (12,198,591)

Capital contributions 8,359,788 57,995 8,417,783
Special item:

Permanent easement rights granted to water wells 3,642,992 - 3,542,992

Change in net pOSlIiO|’\ (520,953) 483,137 (137,815)

Net position at beginning of year, as restated 172,926,913 39,259,597 212,195,525

Net position at end of year $ 172,305,955 5 39,752,744 5 212,953,799

See Accompanying Independent Auditors’ Report.
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COMMONWEALTH PORTS AUTHORITY

Combining Statement of Cash Flows

Year Ended September 30, 2020

Airport Seaport
Division Division Total

Cash flows from operating activities:
Cash received from customers $ 4,794,530 S 6,927,713 5 11,722,253

Cash payments to suppliers for goods and services (4,669,736) (1,099,233) (5,768,969)

Cash payments to employees for services (5,393,337) (1,193,523) (7,997,455)

Net cash (used for) provided by operating activities (5,769,043) _4,5Z4,352 (1,144,131)

Cash flows from noncapital financing activity:

Other grant revenues and contributions 5,791,953 - 5,791,953

Net cash provided by noncapital financing activity 5,791,953 - 5,791,953

Cash flows from capital and related financing activities:
Acquisition of capital assets (6,684,316) (334,951) (7,019,267)

Capital and other contributions received 6,067,968 - 6,067,968

Passenger facility charge receipts 1,086,945 - 1,086,945

Principal paid on revenue bond maturities (810,000) (1,755,000) (2,565,000)

Interest paid on revenue bonds and note payable to related party (555,313) (1,335-015) (1,990,315)

Net cash used for capital and related financing activities (994,715) (3,424,955) (4,319,532)

Cash flows from investing activities:

Net investment purchases, restricted (2,864,421) (373,697) (3,238,118)

Interest income 232,163 234,916 467,079

Net cash used for investing activities (2,632,258) (138,781) (2,771,039)

Net change in cash (3,514,049) 1,061,115 (2,452,934)

Cash at beginning of year 25,687,954 7,663,666 33,351,620

Cash at end of year $ 22,173,905 S 8,724,781 S 30,898,686

Reconciliation of operating (loss) income to net cash (used for) provided by operating activities:

Operating (loss) income $ (16,121,614) S 1,577,295 S (14,544,319)

Adjustments to reconcile operating (loss) income to net cash (used for)

provided by operating activities:
Depreciation and amortization 10,367,859 2,790,118 13,157,977

Water utility charges offset 87,595 — 87,595

Permanent easement rights granted to water wells 3,642,992 - 3,642,992

Loss on disposal of equipment (549,641) - (549,641)

Typhoon—related damages (2,708,597) - (2,708,597)

Bad debts 328,828 5,436 334,264

(Increase) decrease in assets:

Receivables ~ operations 1,793,539 (31,737) 1,761,802

lnterdivisional accounts (91,613) 91,613 -

Receivables - officers and employees 9,620 - 9,620

Prepaid expenses 60,829 211,241 272,070

Increase (decrease) in liabilities:
Trade and other payable: 648,494 (28,971) 619,523

Due to related parties 735,553 30,005 765,558

Accrued expenses (92,992) (13,849) (106,841)

Unearned revenues (3,973,900) (13,159) (3,987,059)

Compensated absences 94,005 6,870 100,875

Net cash (used for) provided by operating activities 5 (5,759,043) 5 4,524,351 5 (1,144,131)

See Accompanying Independent Auditors‘ Report.
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June 3, 2022

The Honorable Donald M. Manglona
Chairman
House Committee on Ways and Means
Twenty-Second Legislature
Commonwealth of the Northern Mariana Islands
P.O. Box 500586
Saipan, MP 96950

Dear Chairman Manglona,

Thank you for providing me this opportunity to help aid the House Standing Committee on Ways
and Means decide the feasibility of House Bill No. 22-102.

I am well aware of the current political climate, and I hope that Members of this body have not
already decided to vote along party lines. I assume not since you’ve invited me to submit these

comments—but I still urge all Members to approach this issue with an open mind.

I understand the concem regarding appropriately funding the Ofce of the Public Auditor and the
effect House Bill No. 22-102 will have on that funding. I hope Members of this Committee also

understand and appreciate the importance that Federal funding has on the operation of the CNMI’s
ports.

Let me rst begin and clarify that this is not a political battle for CPA~~it is a matter ofbeing able
to nance the operations of the CNMI’s ports.

The law, as it stands today, places CPA in a predicament: it can choose to remit the 1% Public
Auditor fee and lose Federal grant funding, or it can choose to withhold the 1% fee and continue
to receive Federal grant funding. I ask that this Committee help CPA resolve this predicament.

It may be helpful to rst begin with a comparison. Let’s rst compare the amount of Federal grant
funding CPA receives against the amount of funding that OPA would have received had CPA
remitted the 1%. CPA receives over $5,000,000 in Airport Improvement Projects (AIP) Grant
funding annually. This money goes towards improving CPA’s airports: the new jet bridges.
retrucks, improvements to the runway—these are all funded through AIP Grants. In contrast, if
CPA were to remit the 1% Public Auditor Fee, OPA would receive approximately $140,000
annually. Is providing OPA $140,000 annually worth foregoing $5,000,000 annually? The answer
is clearly “no.”
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A common question I’ve heard is: “Why does the bill include all autonomous agencies, if the
driving force behind the amendment is only related to CPA?” That is a valid point, and CPA offers
a substitute bill to address that issue. This substitute bill removes all other autonomous agencies
except for CPA, and it is being provided to the Members of this Committee as an alternative to the
bill at hand.

Another comment t"the FAA’s Revenue Use Policy actually allows CPA to pay for a portion of
the general costs of government, provided the costs are in accordance with an acceptable cost
allocation plan.” The key term here is “an acceptable cost allocation plan.”

A cost allocation plan is not a at 1% remittance across—the-board. A cost allocation plan is a plan
that identies costs of supporting service units and allocates those costs to beneting units on an
equitable basis. Applied to OPA, this would mean a plan that identies OPA’s costs as a

“supporting service unit” and an allocation of those costs to CPA as a “beneting unit.” CPA
receives no benet from any costs incurred by OPA. This is because OPA provides no services to
CPA.

Also, the “general costs of govemment” does not mean costs associated with OPA’s performance
of its duties to the CNMI as a whole. Rather, it is a reference to the costs of services that provide
some benet directly to CPA. Examples of such services include general accounting, budgeting,
data processing, procurement, legal services, disbursing, and payroll services.‘

As I stated earlier, OPA provides none of these aforementioned services to CPA. So, I ask you:
“How exactly will OPA craft a cost-allocation plan to receive 1% from CPA, when literally 0% of
its costs are associated with CPA?”

Additionally, OPA’s own interpretation of the current law does not lend itself to the creation of a

cost-allocation plan. As you all know, CPA has attempted to negotiate a rate lower than 1%. but
OPA has responded that it must charge at least a 1% fee. Does OPA intend to craft a cost-allocation
plan that equates to 1% of CPA’s total operations? Such thinking is backwards ~it is not right to
have a target cost and then try to formulate services to meet that cost.

Other comments I’ve heard include: “The implementation of a fee structure creates a pewerse
incentive for OPA and destroys OPA’s integrity.” First, the bill prohibits OPA from abusing this
process because it requires that services be requested by and directly provided to CPA.

The concem that OPA shouldn’t be paid by an agency to conduct an audit of that agency is valid.
However, that concem cannot be reconciled with the requirements of CPA’s grant assurances. As
I previously stated, CPA can only pay for the costs of services actually provided to CPA.
Additionally, if being paid for the cost of audit services jeopardizes OPA’s integrity, then the
creation and implementation of a cost-allocation plan also has the same effect. Despite that, I
believe both agencies value exibility moving forward, so in the substitute bill that I have

1 Section l5.9(g) of the FAA Revenue Use Policy states that “[a] sponsor may use airport revenue to pay for costs
such as accounting, budgeting. data processing,_procurement. legal services. disbursing, and payroll services that it
bills to the airport through an acceptable cost allocation plan.” (emphasis added).
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provided, I’ve left the door open for OPA to receive the costs of services directly provided to CPA
as determined under an acceptable cost allocation plan in accordance with CPA’s federal grant
assurances and bond indentures.

Ifyou oppose this legislation or the substitute bill that I’ve provided, I urge you to at least provide
an alternative solution. Right now, we are in limbo: CPA reserves these funds, OPA never seeks
to actually collect on these funds, and there is never any progress towards actually resolving this
issue. That is a disservice to the people of the CNMI. Every attempt CPA has made to resolve this
issue has been met with the statement: “But it’s the law.” That’s exactly why this issue continues
to be raised—the law needs to be changed. CPA simply wants to be able to comply with both its
federal grant assurances and local law.

And for those asking “Why is this an issue now?” It is an issue now because FAA says it is. As
I’m sure you’ve heard multiple times already, FAA has stated that grant funding—-funding that’s
required for our airports to operate-—— may be restricted if this is not resolved. Please ask yourselves
this: “Do you want to be the legislator that forces FAA’s hand?”

Last, let me reiterate that CPA has responsibly reserved these funds—they are currently being
maintained in CPA’s budget and have been so for years. Had this issue been previously resolved,
CPA could have used this money to fund its staff~——staff that happened to be the rst CNMI
employees placed on austerity and also the last CNMI employees to leave. Tying up this money
through inaction helps nobody.

Thank you for providing me the opportunity to submit these comments. For the reasons I just
stated, I urge this Committee to act and recommend approval of HB 22-102 or its substitute. HB
22-102, S1.

Sincerel ',

CHRISTOPH .R S. TENORIO
Executive Director
Commonwealth Ports Authority
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May 24, 2022 SFL 2022-145

Representative Donald M. Manglona
Chairman
Ways and Means Committee
22“d CNMI Legislature
Saipan, MP 96950

Subject: H.B. 22-102 “To exempt public corporations and autonomous agencies from
Paying the one percent (1%) Public Auditor Fee”

Dear Chairman Manglona:

On behalf of the Department of Finance, I am providing our comments and recommendations on

H.B. 22-102.

As previously stated in our letter to the Senate Fiscal Affairs Committee regarding Senate Bill 22-

51, the Department of Finance’s position has not changed. The Commonwealth has the

responsibility for strict adherence to the laws, statutes, and regulations set forth to protect

government resources from misuse. The Commonwealth government operates with a signicant
volume of federal and state assets and other resources requiring strict internal controls. The Ofce
of the Public Auditor (OPA) is a critical component in ensuring these resources are protected and

individuals adhere to these controls set forth to protect public resources. Consequently, we must

ensure OPA is able to receive the resources they need for continued operations.

This oversight over the use of govemment resources is also not just directly nancial. OPA is

entrusted with the responsibility for oversight over compliance with the CNMI Code of Ethics in

place to ensure the ethical conduct during the activities of government employees and officials
but also plays a critical role in promoting greater trust in govemment, which is crucial for fullling
our shared responsibilities as public servant. This includes the employees and officials of the

public corporations and autonomous agencies.

Further, excluding public corporations and autonomous agencies from paying the one percent (1 %)

contribution sets a potentially harmful precedent for other organizations currently under financial

constraints. The compounding effect of additional exemptions to this funding model would
diminish the resources for an already underfunded ofce. The Office of the Public Auditor Wlll

need our support so that they may continue the operations that are mandated by law.
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Lastly, to allow the Ofce of the Public Auditor to charge fees for their services will take away

their ability to be independent in their audits and reviews of agencies, public corporations and

autonomous a ency. Let us keep the Ofce of the Public Auditor free from the burden of chargingg
or collecting fees to enforce, investigate or review agencies and keep their independence. OPA

d ed to continue to support and ensure it isserves a critical role in our government, an we ne

successful in their mandates and objectives.

With the above reasons, the CNMI Department of Finance does not support H.B. 22-102. Thank

you for the opportunity to provide this letter. If you have any questions or inquiries, please do not

hesitate to contact us at 664-l 100.

Respectfully,

Secretary ofFinance

[ 1

£1 ' gr
l David DLG, Atalig
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TWENTY-SECOND NORTHERN MARIANAS COMMONWEALTH LEGISLATURE

IN THE HOUSE OF REPRESENTATIVES

MAY 25, 2022

Second Special Session, 2022 H. B. 22-102, HS1

A BILL FOR AN ACT

To temporarily exempt the Commonwealth Ports Authority
from paying the one percent (1%) Public Auditor Fee with
respect to airport revenues.

BE IT ENACTED BY THE 22“) NORTHERN MARIANAS
COMMONWEALTH LEGISLATURE:

Section 1. Findings and Purpose. The Legislature nds that the Office of

the Public Auditor (OPA) performs a critical function of government, in auditing

the receipt, possession and disbursement of public funds and deterring, detecting,

and investigating waste, fraud, and abuse of public resources. OPA exercises

oversight over the entire Commonwealth government, including autonomous

agencies and public corporations. To fulll its constitutional and statutory

mandates, OPA requires sufficient funding and independence from political

interference. Article III, section 12 of_the Commonwealth Constitution guarantees

OPA an annual budget of at least $500,000, and Title 1, section 7831 of the

Commonwealth Code provides that 1% of all locally generated funds appropriated

by Commonwealth law as well as for all capital improvement projects, and not less

than 1% of the total operations budgets of public corporations or other autonomous
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agencies of the Commonwealth, shall be deposited in a special account separate

from the General Fund, and the funds shall be administered and expended by the

Public Auditor without further appropriation. The Legislature nds that this “l%

Public Auditor Fee” provides an essential framework to support OPA’s operations

and ensure its independence and integrity.

The Legislature further nds that the Commonwealth Ports Authority

(CPA) is an autonomous agency that plays a critical role in managing the

Commonwealth’s airports and seaports. The CPA is not funded primarily by

legislative appropriations, and instead relies heavily on federal grants as well as

revenues generated from fees and rents. The Legislature recognizes that federal law

and federal grant assurances require the use of airport revenues for airport

operations, maintenance, and capital improvements, and prohibit the diversion of

airport revenues towards non-airport related operations and activities. Cf 49 U.S.C.

§47l07(b); 49 U.S.C. §47l33(a).

The Legislature further recognizes that CPA and federal grantors have

expressed concern that the payment of the 1% Public Auditor Fee from CPA’s

airport revenues may constitute unlawful revenue diversion, and could lead to

CPA’s placement in non-compliance with federal grant conditions, as well as

sanctions. Federal grant conditions do, however, permit CPA to pay for OPA

services from airport revenues in connection with airport operations, provided that

payments are calculated and documented pursuant to an approved cost allocation

-2-
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plan. Cf Policy and Procedures Concerning the Use of Airport Revenue, 64 Fed.

Reg. 7696 (Feb. 6, 1999). The Legislature further recognizes OPA’s position that

the 1% Public Auditor Fee is a reasonable and allowable cost for the use of airport

revenues, based in part on federal regulations and guidance permitting the

allocation of indirect costs, and that there is no nal determination from federal

grantors that the 1% Public Auditor Fee in fact constitutes unlawful revenue

diversion. The Legislature also notes that the 1% Public Auditor Fee has never been

cited as a finding in CPA’s past audit reports.

Accordingly, the purpose of this Act is to temporarily exempt the

Commonwealth Ports Authority from paying the 1% Public Auditor Fee as to

airport revenues only. This exemption is subject to a sunset provision of ve years

from the effective date of this Act, to afford the agencies time to obtain a clear

determination from federal grantors as to whether the payment of the 1% Public

Auditor Fee from airport revenues is revenue diversion or not. Seaport revenues

shall still be subject to the 1% Public Auditor Fee. In addition, this Act permits the

Office of the Public Auditor to charge CPA reasonable rates or fees for audits,

enforcement actions, investigations, reviews, inspections, or other work actually

i 18 conducted by OPA that is related to CPA’s airport operations and activities, and to

require CPA to pay for said services.

Section 2. Amendment. Title 1, section 7831 of the Commonwealth Code

is hereby amended to add a new subsection (f) to read as follows:
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1 “(f) The Commonwealth Ports Authority (CPA) shall be exempt from the

withholding and payment requirements of subsections (a) and (b) as to CPA’s

airport revenues only. This exemption does not apply to CPA’s seaport revenues or

any other non-airport related funding sources of CPA. Provided, that the Ofce of

the Public Auditor (OPA) may charge the Commonwealth Ports Authority a

reasonable rate for any services rendered to CPA, including services related in

whole or in part to CPA’s airport operations and funding, and CPA shall pay OPA

for these services no later than the end of the scal year following the year in which

such service was requested or performed.”

Section 3. Sunset Clause. This Act shall automatically expire five years

from its effective date.

Section 4. Severabili§y_. If any provision of this Act or the application of

any such provision to any person or circumstance should be held invalid by a court

of competent jurisdiction, the remainder of this Act or the application of its

provisions to persons or circumstances other than those to which it is held invalid

shall not be affected thereby.

Section 5. Savings Clause. This Act and any repealer contained herein shall

not be construed as affecting any existing right acquired under contract or acquired

under statutes repealed or under any rule, regulation or order adopted under the

statutes. Any repealer contained in this Act shall not affect any proceeding

instituted under or pursuant to prior law. The enactment of this Act shall not have
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the effect of terminating, or in any way modifying, any liability civil or criminal,

which shall already be in existence at the date this Act becomes effective.

Section 6. Effective Date. This Act shall take effect upon its approval by

the Governor or upon its becoming law without such approval.

Preled: 5/ l2/2022

Date: 5/ l l/2022 Introduced by: /s/ Rep. Edmund S. Villagomez
/s/ Rep. Blas Jonathan “BJ” T. Attao
/s/ Rep. Celina R. Babauta
/s/ Rep. Corina L. Magofna
/s/ Rep. Donald M. Manglona
/s/ Rep. Leila H.F.C. Stafer
/s/ Rep. Ralph N. Yumul

Reviewed for Legal Sufficiency by:

/s/ John B. Lavde
House Legal Counsel

-5-




